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CUMULATIVE TABLE OF VIRGINIA ADMINISTRATIVE CODE
SECTIONS ADOPTED, AMENDED, OR REPEALED

The table printed below lists regulation sections, by Virginia Administrative Code (VAC) title, that have been amended, added
or repealed in the Virginia Register since the regulations were originally published or last supplemented in VAC (the Fall 2005
VAC Supplement includes final regulations published through Virginia Register Volume 21, Issue 24, dated August 8, 2005).
Emergency regulations, if any, are listed, followed by the designation “emer,” and errata pertaining to final regulations are
listed. Proposed regulations are not listed here. The table lists the sections in numerical order and shows action taken, the
volume, issue and page number where the section appeared, and the effective date of the section.

|SECTION NUMBER ACTION CITE EFFECTIVE DATE |

Title 1. Administration

1 VAC 55-20-320 Amended 22:8 VA.R. 1174 3/15/06

Title 4. Conservation and Natural Resources

4 VAC 3-10-10 Amended 22:5 VA.R. 706 12/14/05

4 VAC 3-10-20 Amended 22:5 VA.R. 707 12/14/05

4 VAC 3-10-30 Amended 22:5VA.R. 707 12/14/05

4 VAC 3-10-40 Repealed 22:5 VA.R. 709 12/14/05

4 VAC 5-15-10 Amended 22:7 VA.R. 1000 1/11/06

4 VAC 5-15-40 Amended 22:7 VA.R. 1004 1/11/06

4 VAC 5-15-60 Amended 22:7 VA.R. 1004 1/11/06

4 VAC 5-15-80 Amended 22:7 VA.R. 1005 1/11/06

4 VAC 5-15-100 Amended 22:7 VA.R. 1005 1/11/06

4 VAC 5-15-110 Amended 22:7 VA.R. 1006 1/11/06

4 VAC 5-15-130 Repealed 22:7 VA.R. 1006 1/11/06

4 VAC 5-15-140 Amended 22:7 VA.R. 1006 1/11/06

4 VAC 5-15-150 Amended 22:7 VA.R. 1008 1/11/06

4 VAC 15-20-210 Added 22:6 VA.R. 888 1/1/06

4 VAC 15-30-40 Amended 22:6 VA.R. 888 12/1/05

4 VAC 5-36-10 Amended 22:9 VA.R. 1367 2/8/06

4 VAC 5-36-20 Amended 22:9 VA.R. 1367 2/8/06

4 VAC 5-36-40 through 4 VAC 5-36-160 Amended 22:9 VA.R. 1367-1383 2/8/06

4 VAC 5-36-180 through 4 VAC 5-36-210 Amended 22:9 VA.R. 1384-1395 2/8/06

4 VAC 15-90-293 Amended 22:6 VA.R. 891 11/1/05

4 VAC 15-380-70 Amended 22:6 VA.R. 891 3/1/06

4 VAC 15-380-71 Added 22:6 VA.R. 892 3/1/06

4 VAC 15-430-60 Amended 22:6 VA.R. 892 3/1/06

4 VAC 15-430-160 Amended 22:6 VA.R. 892 3/1/06

4 VAC 20-20-20 Amended 22:8 VA.R. 1183 12/1/05-12/30/05

4 VVAC 20-20-50 Amended 22:8 VA.R. 1183 12/1/05-12/30/05

4 VVAC 20-70-30 Amended 22:4 VA.R. 575 12/1/05

4 VAC 20-70-70 Amended 22:4 VA.R. 575 12/1/05

4 VAC 20-70-140 Amended 22:4 VA.R. 576 12/1/05

4 VVAC 20-80-30 Amended 21:25 VA.R. 3469 7129/05

4 VAC 20-110-60 Amended 22:4 VA.R. 576 12/1/05

4 VAC 20-150-60 Amended 22:4 VA.R. 576 12/1/05

4 VAC 20-230-30 Amended 22:4 VA.R. 576 12/1/05

4 VAC 20-230-50 Amended 22:4 VA.R. 576 12/1/05

4 VAC 20-252-30 emer Amended 22:4 VAR. 627 9/29/05-10/28/05

4 VAC 20-252-30 Amended 22:7 VA.R. 1013 11/14/05

4 VAC 20-252-90 Amended 22:1 VA.R. 81 9/1/05

4 VAC 20-252-100 Amended 22:1 VA.R. 81 9/1/05

4 VAC 20-252-135 Amended 22:7 VA.R. 1013 11/14/05

4 VAC 20-252-160 Amended 22:7 VA.R. 1014 11/14/05

4 VAC 20-270-30 Amended 21:25 VA.R. 3469 7129/05

4 VAC 20-310-15 Added 22:4 VA.R. 582 10/1/05
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Cumulative Table of VAC Sections Adopted, Amended, or Repealed

| sEcTiON NUMBER | AcTION | CITE | EFFECTIVE DATE |
4 VAC 20-310-20 Amended 22:4 VA.R. 582 10/1/05
4 VAC 20-310-40 Amended 22:4 VA.R. 583 10/1/05
4 VAC 20-310-50 Amended 22:4 VA.R. 583 10/1/05
4 VAC 20-490-20 Amended 22:8 VA.R. 1113 12/1/05
4 VAC 20-490-40 Amended 22:8 VA.R. 1114 12/1/05
4 VAC 20-490-41 Added 22:8 VA.R. 1115 12/1/05
4 VAC 20-490-42 Added 22:8 VA.R. 1115 12/1/05
4 VAC 20-490-43 Added 22:8 VA.R. 1115 12/1/05
4 VAC 20-490-50 Amended 22:8 VA.R. 1115 12/1/05
4 VAC 20-490-60 Repealed 22:8 VA.R. 1115 12/1/05
4 VAC 20-566-10 through 4 VAC 20-566-50 emer Added 21:25 VA.R. 3552 8/16/05-9/14/05
4 VAC 20-566-10 through 4 VAC 20-566-50 Added 22:1 VAR. 81-82 9/15/05
4 VAC 20-610-40 Amended 22:4 VA.R. 576 12/1/05
4 VAC 20-610-50 Amended 22:4 VA.R. 577 12/1/05
4 VAC 20-650-10 through 4 VAC 20-650-40 emer Amended 22:4 VA.R. 628 10/1/05-10/30/05
4 VAC 20-650-20 Amended  22:6 VA.R. 893 10/28/05
4 VAC 20-670-20 Amended 22:4 VA.R. 577 12/1/05
4 VAC 20-670-30 Amended 21:25 VA.R. 3470 7/29/05
4 VAC 20-670-50 Amended 21:25 VA.R. 3470 7/29/05
4 VAC 20-720-20 Amended 22:4 VA.R. 584 10/1/05
4 VAC 20-720-40 Amended 22:4 VA.R. 585 10/1/05
4 VAC 20-720-50 Amended 22:4 VA.R. 586 10/1/05
4 VAC 20-720-60 Amended 22:4 VA.R. 586 10/1/05
4 VAC 20-720-70 Amended 22:4 VA.R. 586 10/1/05
4 VAC 20-720-70 Amended 22:8 VA.R. 1184 12/1/05-12/30/05
4 VAC 20-720-75 Amended 22:4 VA.R. 587 10/1/05
4 VAC 20-720-80 Amended 22:4 VA.R. 587 10/1/05
4 VAC 20-720-100 Amended 22:4 VA.R. 587 10/1/05
4 VAC 20-730-20 Repealed 22:4 VA.R. 577 12/1/05
4 VAC 20-751-20 Amended 22:6 VA.R. 893 11/1/05
4 VAC 20-890-25 Amended 22:4 VA.R. 577 12/1/05
4 VAC 20-900-30 Amended 22:4 VA.R. 578 12/1/05
4 VAC 20-910-45 Amended 22:8 VA.R. 1184 12/1/05-12/30/05
4 VAC 20-920-30 Amended 22:4 VA.R. 578 12/1/05
4 VAC 20-920-40 Amended 22:4 VA.R. 578 12/1/05
4 VAC 20-950-46 emer Amended  22:4 VA.R. 628 10/1/05-10/30/05
4 VAC 20-950-46 Amended 22:6 VA.R. 894 11/1/05
4 VAC 20-950-48 emer Amended  22:4 VA.R. 629 10/1/05-10/30/05
4 VAC 20-950-48 Amended 22:6 VA.R. 894 11/1/05
4 VAC 20-950-48.2 emer Added 22:4 VA.R. 629 10/1/05-10/30/05
4 VAC 20-950-48.2 Added 22:6 VA.R. 895 11/1/05
4 VAC 20-950-49 emer Amended  22:4 VA.R. 630 10/1/05-10/30/05
4 VAC 20-950-49 Amended 22:6 VA.R. 895 11/1/05
4 VAC 20-1090-10 through 4 VAC 20-1090-40 Added 22:4 VA.R. 579-582 12/1/05
4 VAC 20-1090 Erratum 22:8 VA.R. 1198 -
4 VAC 25-10-90 Added 22:6 VA.R. 896 12/28/05
4 VAC 25-20 (Forms) Amended  22:5VA.R.720 --
4 VAC 25-130-816.11 Amended  21:26 VA.R. 3706 8/10/05-8/9/06
4 VAC 25-130-816.64 Amended  21:26 VA.R. 3707 8/10/05-8/9/06
Title 6. Criminal Justice and Corrections
6 VAC 20-230-10 through 6 VAC 20-230-350 Added 21:26 VA.R. 3680-3691 10/5/05
6 VAC 20-230-160 Erratum 22:2 VA.R. 296 -
6 VAC 20-230-210 Erratum 22:2 VA.R. 296 --
6 VAC 35-190-10 through 6 VAC 35-190-120 emer Added 22:9 VA.R. 1423-1425 12/14/05-12/13/06
Title 8. Education
8 VAC 20-21-80 Amended 21:25 VAR. 3471 9/22/05
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| sEcTiON NUMBER | AcTION | CITE | EFFECTIVE DATE |
8 VAC 20-21-90 Amended  21:25 VA.R. 3473 9/22/05
8 VAC 20-21-660 Amended  21:25 VAR. 3473 9/22/05
8 VAC 20-21-680 Amended  21:25 VAR. 3474 9/22/05
8 VAC 40-30 Repealed  22:6 VAR. 925 11/8/05-11/7/06
8 VAC 40-31-10 through 8 VAC 40-31-320 Added 22:6 VA.R. 925-939 11/8/05-11/7/06
Title 9. Environment
9 VAC 5-50-400 Amended  22:4 VAR. 588 12/1/05
9 VAC 5-60-60 Amended  22:4 VAR. 588 12/1/05
9 VAC 5-60-90 Amended  22:4 VAR. 588 12/1/05
9 VAC 5-60-100 Amended  22:4 VAR. 588 12/1/05
9 VAC 10-10-10 Amended  22:5 VAR. 709 12/14/05
9 VAC 10-10-20 Amended  22:5 VAR. 710 12/14/05
9 VAC 10-10-30 Amended  22:5 VAR. 710 12/14/05
9 VAC 20-80-60 Amended  21:26 VA.R. 3691 10/5/05
9 VAC 20-80-400 Amended  21:26 VAR. 3694 10/5/05
9 VAC 20-80-480 Amended  21:26 VA.R. 3697 10/5/05
9 VAC 20-80-485 Amended  21:26 VA.R. 3698 10/5/05
9 VAC 20-80-485 Erratum 222 VAR. 296 —
9 VAC 20-80-790 Amended  22:1 VAR. 104 12/19/05
9 VAC 25-40-10 Amended  22:3 VAR. 370 11/16/05
9 VAC 25-40-20 Repealed  22:3 VAR. 370 11/16/05
9 VAC 25-40-25 Added 22:3 VAR. 370 11/16/05
9 VAC 25-40-30 Amended  22:3 VAR. 371 11/16/05
9 VAC 25-40-40 Amended  22:3 VAR. 371 11/16/05
9 VAC 25-40-50 Amended  22:3 VAR, 371 11/16/05
9 VAC 25-40-70 Added 22:3 VAR. 371 11/16/05
9 VAC 25-110-10 Amended  22:4 VAR. 595 11/30/05
9 VAC 25-110-20 Amended  22:4 VAR. 595 11/30/05
9 VAC 25-110-60 Amended  22:4 VAR. 596 11/30/05
9 VAC 25-110-70 Amended  22:4 VAR. 596 11/30/05
9 VAC 25-110-80 Amended  22:4 VAR. 597 11/30/05
9 VAC 25-115-10 through 9 VAC 25-115-50 Amended  22:9 VAR. 1395 2/8/06
9 VAC 25-180-10 through 9 VAC 25-180-70 Repealed  22:4 VAR. 605 11/30/05
9 VAC 25-193-10 Amended  22:9 VAR. 1396 2/8/06
9 VAC 25-193-20 Amended  22:9 VAR. 1396 2/8/06
9 VAC 25-193-40 through 9 VAC 25-193-70 Amended  22:9 VAR. 1396 2/8/06
9 VAC 25-260-30 Amended  22:3 VA.R. 381 .
9 VAC 25-260-310 Amended  22:7 VAR. 1015 -
9 VAC 25-260-410 Amended  22:7 VAR. 1017 &
9 VAC 25-260-530 Amended  22:7 VAR. 1018 =
9 VAC 25-630-50 Amended  22:2 VAR. 229 11/2/05
9 VAC 25-720-10 Amended  22:3 VAR. 372 11/16/05
9 VAC 25-720-30 Amended  22:3 VAR. 374 11/16/05
9 VAC 25-720-40 Amended  22:3 VAR. 374 11/16/05
9 VAC 25-720-50 Amended  22:2 VAR. 236 11/2/05
9 VAC 25-720-50 Amended  22:3 VAR. 376 11/16/05
9 VAC 25-720-50 Amended  22:6 VA.R. 896 12/28/05
9 VAC 25-720-60 Amended  22:7 VAR. 1019 1/11/06
9 VAC 25-720-70 Amended  22:3 VAR. 378 11/16/05
9 VAC 25-720-80 Amended  22:6 VAR. 897 12/28/05
9 VAC 25-720-90 Amended  22:2 VAR. 237 11/2/05
9 VAC 25-720-90 Amended  22:6 VAR. 899 12/28/05

* Effective upon filing notice of approval by U.S. EPA.
*k
Effective upon submittal of notice of EPA approval to the Registrar of Regulations.
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| sEcTiON NUMBER | AcTION | CITE | EFFECTIVE DATE |
9 VAC 25-720-110 Amended _ 22:3 VA.R. 380 11/16/05
9 VAC 25-720-120 Amended _ 22:7 VAR. 1021 1/11/06
9 VAC 25-720-130 Amended _ 22:2 VAR. 238 11/2/05
9 VAC 25-720-130 Amended _ 22:6 VA.R. 900 12/28/05
9 VAC 25-750-10 through 9 VAC 25-750-50 Repealed  22:4 VA.R. 605 11/30/05
9 VAC 25-780-10 through 9 VAC 25-780-190 Added 22:2 VA.R. 238-246 11/2/05
9 VAC 25-780-30 Erratum ___ 22:4 VAR. 660 -
9 VAC 25-780-50 Erratum 224 VA.R. 660 -
9 VAC 25-780-90 Erratum __ 22:4 VA.R. 660 —
9 VAC 25-780-140 Erratum __ 22:4 VAR. 660 -
9 VAC 25-810-10 through 9 VAC 25-810-70 Added 22:9 VA.R. 1396-1403 2/8/06
Title 10. Finance and Financial Institutions
10 VAC 5-20-50 Added 22:3 VAR. 383 9/30/05
Title 11. Gaming
11 VAC 15-22-10 through 11 VAC 15-22-120 Amended _ 22:6 VA.R. 901-915 12/28/05
11 VAC 15-22-35 Added 22:6 VA.R. 906 12/28/05
11 VAC 15-31-10 Amended  22:6 VAR. 915 1/1/06
11 VAC 15-31-20 Amended  22:6 VA.R. 917 1/1/06
11 VAC 15-31-30 Amended _ 22:6 VA.R. 919 1/1/06
11 VAC 15-31-50 Amended _ 22:6 VA.R. 922 1/1/06
11 VAC 15-31-60 Amended  22:6 VAR. 922 1/1/06
Title 12. Health
12 VAC 5-70-10 through 12 VAC 5-70-50 emer Repealed  22:5 VAR. 713 3/1/06-2/28/07
12 VAC 5-71-10 through 12 VAC 5-71-170 emer Added 22:5 VAR. 713-719 3/1/06-2/28/07
12 VAC 5-371-180 Amended  22:7 VA.R. 1023 1/11/06
12 VAC 5-371-210 Amended _ 22:7 VAR. 1024 1/11/06
12 VAC 5-371-240 Amended _ 22:7 VAR. 1024 1/11/06
12 VAC 5-371-300 Amended  22:7 VA.R. 1025 1/11/06
12 VAC 5-371-320 Amended  22:7 VA.R. 1025 1/11/06
12 VAC 5-371-340 Amended _ 22:7 VAR. 1025 1/11/06
12 VAC 5-371-350 Repealed  22:7 VA.R. 1026 1/11/06
12 VAC 5-371-360 Amended  22:7 VA.R. 1026 1/11/06
12 VAC 5-371-370 Amended  22:7 VA.R. 1027 1/11/06
12 VAC 5-371-410 Amended _ 22:7 VAR. 1027 1/11/06
12 VAC 5-371-425 Added 22:7 VAR. 1028 1/11/06
12 VAC 5-371-430 through 12 VAC 5-371-560 Repealed  22:7 VA.R. 1028-1031 1/11/06
12 VAC 5-380 Repealed  22:3 VA.R. 388 1/1/06
12 VAC 5-381-10 through 12 VAC 5-381-360 Added 22:3 VA.R. 388-406 1/1/06
12 VAC 5-381-120 Erratum __ 22:4 VAR. 659 -
12 VAC 5-410 Erratum __ 22:9 VA.R. 1445 -
12 VAC 5-410-260 through 12 VAC 5-410-290 Amended  22:8 VAR. 1116-1117 1/25/06
12 VAC 5-410-340 through 12 VAC 5-410-390 Amended  22:8 VAR. 1117-1119 1/25/06
12 VAC 5-410-442 Amended _ 22:8 VAR. 1119 1/25/06
12 VAC 5-410-444 Amended  22:8 VA.R. 1121 1/25/06
12 VAC 5-410-445 Amended  22:8 VA.R. 1125 1/25/06
12 VAC 5-410-450 Amended _ 22:8 VAR. 1128 1/25/06
12 VAC 5-410-480 Amended _ 22:8 VAR. 1128 1/25/06
12 VAC 5-410-490 Amended  22:8 VA.R. 1128 1/25/06
12 VAC 5-410-500 Amended  22:8 VA.R. 1128 1/25/06
12 VAC 5-410-510 through 12 VAC 5-410-640 Repealed  22:8 VA.R. 1129-1130 1/25/06
12 VAC 5-410-650 Amended _ 22:8 VAR. 1130 1/25/06
12 VAC 5-410-655 Added 22:8 VA.R. 1130 1/25/06
12 VAC 5-410-660 through 12 VAC 5-410-710 Repealed  22:8 VA.R. 1131-1132 1/25/06
12 VAC 5-410-720 Amended _ 22:8 VAR. 1132 1/25/06
12 VAC 5-410-730 Repealed  22:8 VA.R. 1132 1/25/06
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12 VAC 5-410-740 Repealed  22:8 VAR. 1132 1/25/06

12 VAC 5-410-750 Repealed  22:8 VAR. 1132 1/25/06

12 VAC 5-410-760 Amended  22:8 VAR. 1134 1/25/06

12 VAC 5-410-770 through 12 VAC 5-410-1140 Repealed  22:8 VAR. 1134-1151 1/25/06

12 VAC 5-410-1250 Amended  22:8 VAR. 1151 1/25/06

12 VAC 5-410-1260 Amended  22:8 VAR. 1151 1/25/06

12 VAC 5-410-1290 Amended  22:8 VAR. 1151 1/25/06

12 VAC 5-410-1310 through 12 VAC 5-410-1340 Repealed  22:8 VAR. 1151-1152 1/25/06

12 VAC 5-410-1350 Amended  22:8 VAR. 1152 1/25/06

12 VAC 5-410-1360 Repealed  22:8 VAR. 1152 1/25/06

12 VAC 5-410-1370 Repealed  22:8 VAR. 1153 1/25/06

12 VAC 5-410-1380 Amended  22:8 VAR. 1153 1/25/06

12 VAC 5-410-1390 through 12 VAC 5-410-1420, Appendices A, B, Repealed  22:8 VAR. 1153-1154 1/25/06

and C

12 VAC 5-500-10 through 12 VAC 5-500-350 Repealed  22:3 VAR. 407 1/1/06

12 VAC 5-501-10 through 12 VAC 5-501-350 Added 22:3 VAR, 407-413 1/1/06

12 VAC 30-30-60 Added 22:8 VAR. 1185 1/1/06-12/31/06

12 VAC 30-40-10 Amended  22:8 VAR. 1186 1/1/06-12/31/06

12 VAC 30-50-35 Added 22:8 VAR. 1187 1/1/06-12/31/06

12 VAC 30-50-75 Added 22.8 VAR. 1187 1/1/06-12/31/06

12 VAC 30-50-130 Amended  22:8 VAR. 1155 1/25/06

12 VAC 30-50-530 Amended  22:8 VAR. 1188 1/1/06-12/31/06

12 VAC 30-60-61 Amended  22:8 VAR. 1157 1/25/06

12 VAC 30-80-30 Amended  22:8 VAR. 1188 12/2/05-12/1/06

12 VAC 30-80-40 Amended  22:3 VAR. 414 11/16/05

12 VAC 30-120-280 Amended  22:8 VAR. 1178 4/3/06

12 VAC 30-120-370 Amended  22:8 VAR. 1180 4/3/06

12 VAC 30-120-1600 through 12 VAC 30-120-1660 emer Added 22:2 VAR. 255-261 9/14/05-9/13/06

12 VAC 30-130-860 through 12 VAC 30-130-890 Amended  22:8 VAR. 1158-1163 1/25/06

12 VAC 30-141-10 emer Amended  21:25 VAR. 3553 8/1/05-7/31/06

12 VAC 30-141-10 emer Amended  21:25 VA.R. 3561 8/1/05-7/31/06

12 VAC 30-141-40 emer Amended  21:25 VA.R. 3555 8/1/05-7/31/06

12 VAC 30-141-100 emer Amended  21:25 VA.R. 3555 8/1/05-7/31/06

12 VAC 30-141-100 emer Amended  21:25 VAR. 3563 8/1/05-7/31/06

12 VAC 30-141-120 emer Amended  21:25 VA.R. 3564 8/1/05-7/31/06

12 VAC 30-141-150 emer Amended  21:25 VAR. 3564 8/1/05-7/31/06

12 VAC 30-141-160 emer Amended  21:25 VA.R. 3557 8/1/05-7/31/06

12 VAC 30-141-170 emer Repealed  21:25 VA.R. 3557 8/1/05-7/31/06

12 VAC 30-141-175 emer Added 21:25 VA.R. 3559 8/1/05-7/31/06

12 VAC 30-141-200 emer Amended  21:25 VAR. 3560 8/1/05-7/31/06

12 VAC 30-141-660 Amended  22:8 VAR. 1182 4/3/06

12 VAC 30-141-810 through 12 VAC 30-141-1660 emer Added 21:25 VA.R. 3566-3573 8/1/05-7/31/06

12 VAC 35-45-25 Added 22:8 VAR. 1191 12/2/05-12/1/06

12 VAC 35-105-925 Added 22:8 VAR. 1193 12/6/05-12/5/06

Title 13. Housing

13 VAC 5-21-10 through 13 VAC 5-21-70 Amended  22:3 VAR. 416-419 11/16/05

13 VAC 5-21-45 Added 22:3VAR. 418 11/16/05

13 VAC 5-21-61 Erratum 225 VAR. 734 -

13 VAC 5-31-20 Amended  22:3 VAR. 420 11/16/05

13 VAC 5-31-40 Amended  22:3 VA.R. 420 11/16/05

13 VAC 5-31-50 Amended  22:3 VAR. 421 11/16/05

13 VAC 5-31-80 Amended  22:3 VAR. 421 11/16/05

13 VAC 5-31-100 Amended  22:3 VAR. 422 11/16/05

13 VAC 5-31-190 Amended  22:3 VAR. 422 11/16/05

13 VAC 5-31-200 Added 22:3 VAR. 422 11/16/05

13 VAC 5-31-210 Added 22:3 VAR. 422 11/16/05
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13 VAC 5-51-21 Amended  22:3 VAR. 422 11/16/05
13 VAC 5-51-31 Amended _ 22:3 VAR. 423 11/16/05
13 VAC 5-51-41 Amended _ 22:3 VAR. 423 11/16/05
13 VAC 5-51-51 Amended  22:3 VA.R. 424 11/16/05
13 VAC 5-51-51 Erratum 225 VAR. 734 —
13 VAC 5-51-61 Amended _ 22:3 VAR. 425 11/16/05
13 VAC 5-51-81 Amended _ 22:3 VAR. 425 11/16/05
13 VAC 5-51-91 Amended  22:3 VAR. 432 11/16/05
13 VAC 5-51-121 Amended  22:3 VAR. 433 11/16/05
13 VAC 5-51-130 Amended _ 22:3 VAR. 434 11/16/05
13 VAC 5-51-131 Amended _ 22:3 VAR. 434 11/16/05
13 VAC 5-51-132 Amended  22:3 VAR. 435 11/16/05
13 VAC 5-51-133 Amended  22:3 VAR. 435 11/16/05
13 VAC 5-51-133.5 Added 22:3 VAR. 436 11/16/05
13 VAC 5-51-134 Added 22:3 VAR. 436 11/16/05
13 VAC 5-51-135 Amended  22:3 VA.R. 436 11/16/05
13 VAC 5-51-135.5 Added 22:3 VAR. 437 11/16/05
13 VAC 5-51-136 Repealed  22:3 VA.R. 437 11/16/05
13 VAC 5-51-145 Added 22:3 VAR. 437 11/16/05
13 VAC 5-51-150 Amended  22:3 VA.R. 438 11/16/05
13 VAC 5-51-152 Added 22:3 VAR. 442 11/16/05
13 VAC 5-51-154 Added 22:3 VAR. 442 11/16/05
13 VAC 5-51-155 Amended _ 22:3 VAR. 443 11/16/05
13 VAC 5-62-10 through 13 VAC 5-62-480 Repealed  22:3 VAR. 444 11/16/05
13 VAC 5-63-10 through 13 VAC 5-63-550 Added 22:3 VAR. 444-497 11/16/05
13 VAC 5-63-120 Erratum __ 22:5 VAR. 734 -
13 VAC 5-63-210 Erratum __ 22:5 VAR. 734 -
13 VAC 5-63-270 Erratum __ 22:5 VAR. 734 -
13 VAC 5-63-300 Erratum 22:5VA.R. 734 -
13 VAC 5-91-10 Amended _ 22:3 VA.R. 498 11/16/05
13 VAC 5-91-20 Amended _ 22:3 VA.R. 499 11/16/05
13 VAC 5-91-40 Amended  22:3 VA.R. 499 11/16/05
13 VAC 5-91-50 Amended  22:3 VA.R. 499 11/16/05
13 VAC 5-91-70 Amended _ 22:3 VA.R. 499 11/16/05
13 VAC 5-91-80 Amended _ 22:3 VA.R. 499 11/16/05
13 VAC 5-91-90 Amended  22:3 VA.R. 499 11/16/05
13 VAC 5-91-110 through 13 VAC 5-91-220 Amended _ 22:3 VA.R. 499-501 11/16/05
13 VAC 5-91-245 through 13 VAC 5-91-270 Amended _ 22:3 VA.R. 502 11/16/05
13 VAC 5-112-10 through 13 VAC 5-112-560 emer Added 22:4 VA.R. 630-649 9/30/05-9/29/06
13 VAC 10-160-10 Amended _ 22:7 VAR. 1032 12/1/05
13 VAC 10-160-30 Amended _ 22:7 VAR. 1033 12/1/05
13 VAC 10-160-55 Amended _ 22:7 VAR. 1034 12/1/05
13 VAC 10-160-60 Amended _ 22:7 VAR. 1034 12/1/05
13 VAC 10-160-80 Amended _ 22:7 VAR. 1035 12/1/05
13 VAC 10-160-90 Amended _ 22:7 VAR. 1035 12/1/05
13 VAC 10-180-10 Amended _ 22:9 VAR. 1403 1/1/06
13 VAC 10-180-50 Amended _ 22:9 VAR. 1404 1/1/06
13 VAC 10-180-60 Amended _ 22:9 VAR. 1403 1/1/06
13 VAC 10-180-90 Amended  22:9 VAR. 1415 1/1/06
Title 14. Insurance
14 VAC 5-170-20 through 14 VAC 5-170-105 Amended  21:25 VAR. 3477-3490 8/15/05
14 VAC 5-170-120 Amended _ 21:25 VA.R. 3490 8/15/05
14 VAC 5-170-130 Amended _ 21:25 VA.R. 3492 8/15/05
14 VAC 5-170-150 Amended _ 21:25 VAR. 3493 8/15/05
14 VAC 5-170-150 Erratum __ 22:1 VAR. 114 -
14 VAC 5-170-160 Amended  21:25 VAR. 3525 8/15/05
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14 VAC 5-170-190 Appendices A through D Amended  21:25 VA.R. 3527-3548 8/15/05

Title 16. Labor and Employment

16 VAC 15-21-20 Amended 22:4 VA.R. 606 12/1/05

16 VAC 15-21-30 Amended 22:4 VA.R. 606 12/1/05

Title 18. Professional and Occupational Licensing

18 VAC 47-20-10 emer Amended 21:25 VA.R. 3574 8/1/05-7/31/06

18 VAC 47-20-35 emer Added 21:25 VAR. 3575 8/1/05-7/31/06

18 VAC 47-20-70 emer Amended  21:25 VA.R. 3575 8/1/05-7/31/06

18 VAC 47-20-70 Amended 22:6 VA.R. 923 1/1/06

18 VAC 47-20-140 emer Amended 21:25 VAR. 3575 8/1/05-7/31/06

18 VAC 47-20-140 Amended 22:6 VA.R. 923 1/1/06

18 VAC 47-20-240 emer Repealed 21:25 VA.R. 3575 8/1/05-7/31/06

18 VAC 47-20-250 emer Added 21:25 VAR. 3576 8/1/05-7/31/06

18 VAC 47-20-260 emer Added 21:25 VAR. 3576 8/1/05-7/31/06

18 VAC 47-20-270 emer Added 21:25 VAR. 3576 8/1/05-7/31/06

18 VAC 50-22-10 Amended 22:8 VA.R. 1163 2/1/06

18 VAC 50-22-20 Amended 22:8 VA.R. 1164 2/1/06

18 VAC 50-22-30 Amended 22:8 VA.R. 1165 2/1/06

18 VAC 50-22-50 Amended 22:8 VA.R. 1168 2/1/06

18 VAC 50-22-60 Amended 22:8 VA.R. 1169 2/1/06

18 VAC 50-22-260 Amended 22:8 VA.R. 1169 2/1/06

18 VAC 50-22-270 Repealed 22:8 VA.R. 1171 2/1/06

18 VAC 60-20-10 emer Amended 22:1 VA.R. 106 9/1/05-8/31/06

18 VAC 60-20-20 emer Amended 22:1 VA.R. 107 9/1/05-8/31/06

18 VAC 60-20-71 emer Amended 22:1 VA.R. 107 9/1/05-8/31/06

18 VAC 60-20-105 emer Amended 22:1 VA.R. 107 9/1/05-8/31/06

18 VAC 60-20-106 emer Amended 22:1 VA.R. 108 9/1/05-8/31/06

18 VAC 60-20-210 emer Amended 22:1 VA.R. 108 9/1/05-8/31/06

18 VAC 60-20-230 emer Amended 22:1 VA.R. 109 9/1/05-8/31/06

18 VAC 76-20-20 emer Amended 21:25 VAR. 3577 7/25/05-7/24/06

18 VAC 76-20-30 emer Amended  21:25 VA.R. 3577 7125/05-7/24/06

18 VAC 76-20-50 emer Amended  21:25 VA.R. 3577 7125/05-7/24/06

18 VAC 76-20-60 emer Amended  21:25 VA.R. 3577 7125/05-7/24/06

18 VAC 76-20-70 emer Added 21:25 VAR. 3578 7/25/05-7/24/06

18 VAC 85-20 Erratum 22:1 VAR. 114 -

18 VAC 85-20-22 Amended 22:9 VAR. 1418 2/8/06

18 VAC 85-20-25 Added 22:1 VAR. 82 10/19/05

18 VAC 85-20-26 Added 22:1 VAR. 83 10/19/05

18 VAC 85-20-27 Added 22:1 VAR. 83 10/19/05

18 VAC 85-20-28 Added 22:1 VAR. 83 10/19/05

18 VAC 85-20-29 Added 22:1 VAR. 84 10/19/05

18 VAC 85-20-30 Amended 22:1 VAR. 84 10/19/05

18 VAC 85-20-40 Amended 22:1 VAR. 84 10/19/05

18 VAC 85-20-50 Amended 22:1 VAR. 84 10/19/05

18 VAC 85-20-80 Amended 22:1 VAR. 84 10/19/05

18 VAC 85-20-90 Amended 22:1 VAR. 84 10/19/05

18 VAC 85-20-100 Amended 22:1 VAR. 85 10/19/05

18 VAC 85-20-105 Amended 22:1 VAR. 85 10/19/05

18 VAC 85-40-35 Amended 22:9 VAR. 1418 2/8/06

18 VAC 85-40-66 Amended 22:7 VA.R. 1036 1/11/06

18 VAC 85-40-85 through 18 VAC 85-40-91 Added 22:1 VA.R. 87-89 10/19/05

18 VAC 85-50-35 Amended 22:9 VAR. 1419 2/8/06

18 VAC 85-50-175 through 18 VAC 85-50-184 Added 22:1 VA.R. 89-91 10/19/05

18 VAC 85-80-26 Amended  22:9 VAR. 1419 2/8/06

18 VAC 85-80-120 through 18 VAC 85-80-125 Added 22:1 VA.R. 92-93 10/19/05

18 VAC 85-80-120 through 18 VAC 85-80-125 Erratum 22:4 VA.R. 659 -
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18 VAC 85-101-25 Amended  22:9 VA.R. 1419 2/8/06
18 VAC 85-101-161 through 18 VAC 85-101-166 Added 22:1 VAR. 94-95 10/19/05
18 VAC 85-110-35 Amended _ 22:9 VAR. 1420 2/8/06
18 VAC 85-110-175 through 18 VAC 85-110-183 Added 22:1 VA.R. 95-98 10/19/05
18 VAC 85-120-50 Amended  22:2 VA.R. 254 12/17/05
18 VAC 85-120-150 Amended _ 22:9 VAR. 1420 2/8/06
18 VAC 85-120-155 through 18 VAC 85-120-162 Added 22:1 VA.R. 98-100 10/19/05
18 VAC 90-25-80 Amended  22:8 VA.R. 1171 1/25/06
18 VAC 105-20-5 Added 22:4 VA.R. 607 11/30/05
18 VAC 105-20-10 Amended _ 22:4 VA.R. 607 11/30/05
18 VAC 105-20-15 Amended _ 22:4 VA.R. 607 11/30/05
18 VAC 105-20-16 Added 22:4 VAR. 608 11/30/05
18 VAC 105-20-20 Amended _ 22:4 VA.R. 608 11/30/05
18 VAC 105-20-70 Amended __ 22:4 VA.R. 608 11/30/05
18 VAC 105-30-10 through 18 VAC 105-30-120 Repealed _ 22:4 VAR. 606 11/30/05
18 VAC 110-20-20 Amended  22:2 VAR. 246 11/2/05
18 VAC 110-20-320 Amended  22:7 VA.R. 1037 1/11/06
18 VAC 112-20-135 Amended _ 22:1 VA.R. 100 10/19/05
18 VAC 112-20-150 Amended _ 22:1 VAR. 101 10/19/05
18 VAC 112-20-151 Repealed  22:1 VA.R. 101 10/19/05
18 VAC 115-20-20 Amended  22:2 VA.R. 249 1/14/06
18 VAC 115-20-130 Amended _ 22:7 VAR. 1039 1/11/06
18 VAC 115-20-140 Amended _ 22:7 VAR. 1040 1/11/06
18 VAC 115-20-150 Amended  22:7 VA.R. 1041 1/11/06
18 VAC 115-30-30 Amended  22:2 VA.R. 250 1/21/06
18 VAC 115-50-110 Amended _ 22:7 VAR. 1041 1/11/06
18 VAC 115-50-120 Amended _ 22:7 VA.R. 1042 1/11/06
18 VAC 115-50-130 Amended  22:7 VA.R. 1043 1/11/06
18 VAC 115-60-130 Amended  22:7 VA.R. 1043 1/11/06
18 VAC 115-60-140 Amended _ 22:7 VAR. 1045 1/11/06
18 VAC 115-60-150 Amended _ 22:7 VAR. 1045 1/11/06
18 VAC 140-20-30 Amended  22:9 VA.R. 1420 2/8/06
18 VAC 150-20-100 Amended _ 21:26 VA.R. 3701 10/5/05
Title 20. Public Utilities and Telecommunications
20 VAC 5-400-80 Repealed  22:4 VAR. 612 11/1/05
20 VAC 5-427-10 Erratum __ 22:1 VAR. 114 —
20 VAC 5-427-10 through 20 VAC 5-427-170 Added 22:4 VAR. 613-625 11/1/05
20 VAC 5-427-100 Erratum __ 22:1 VAR. 114 -
20 VAC 5-427-110 Erratum __ 22:1 VAR. 114 _
20 VAC 5-427-130 Erratum __ 22:1 VAR. 114 —
Title 22. Social Services
22 VAC 40-71-10 emer Amended  22:2 VAR. 261 12/28/05-12/27/06
22 VAC 40-71-50 emer Amended  22:2 VA.R. 266 12/28/05-12/27/06
22 VAC 40-71-55 emer Added 22:2 VA.R. 266 12/28/05-12127/06
22 VAC 40-71-60 emer Amended _ 22:2 VAR. 267 12/28/05-12127/06
22 VAC 40-71-65 emer Added 22:2 VAR. 269 12/28/05-12/27/06
22 VAC 40-71-80 emer Amended  22:2 VA.R. 269 12/28/05-12/27/06
22 VAC 40-71-120 emer Amended _ 22:2 VAR. 270 12/28/05-12127/06
22 VAC 40-71-130 emer Amended _ 22:2 VAR. 270 12/28/05-12127/06
22 VAC 40-71-150 emer Amended  22:2 VAR. 270 12/28/05-12/27/06
22 VAC 40-71-400 emer Amended  22:2 VAR. 274 12/28/05-12/27/06
22 VAC 40-71-485 emer Added 22:2 VAR. 277 12/28/05-12127/06
22 VAC 40-71-485 Erratum __ 22:4 VAR. 659 -
22 VAC 40-71-630 emer Amended  22:2 VAR. 278 12/28/05-12/27/06
22 VAC 40-71-630 Erratum __ 22:4 VA.R. 660 —
22 VAC 40-71-650 emer Amended _ 22:2 VAR. 279 12/28/05-12127/06
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22 VAC 40-71-660 emer Repealed  22:2 VA.R. 280 12/28/05-12/27/06
22 VAC 40-71-670 emer Amended _ 22:2 VA.R. 280 12/28/05-12127/06
22 VAC 40-71-700 emer Amended _ 22:2 VAR. 281 12/28/05-12127/06
22 VAC 40-80-120 emer Amended  22:2 VAR. 285 12/28/05-12127/06
22 VAC 40-80-340 emer Amended  22:2 VA.R. 286 12/28/05-12/27/06
22 VAC 40-80-345 emer Added 22:2 VAR. 287 12/28/05-12127/06
22 VAC 40-730-10 Amended _ 22:2 VAR. 251 11/2/05

22 VAC 40-730-115 Amended  22:2 VAR. 252 11/2/05

22 VAC 40-730-115 Amended  22:9 VA.R. 1421 2/8/06
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NOTICES OF INTENDED REGULATORY ACTION

Symbol Key
1 Indicates entries since last publication of the Virginia Register

TITLE 4. CONSERVATION AND NATURAL
RESOURCES

VIRGINIA SOIL AND WATER CONSERVATION
BOARD

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Virginia Soil and Water Conservation
Board intends to consider amending regulations entitled
4VAC 50-20, Impounding Structure Regulations. The
purpose of the proposed action is to (i) establish an alternative
procedure (decision matrix) that would allow for the evaluation
of spillway design floods (SDF) less than the probable
maximum flood (PMF) where there would be unreasonable or
significant increase in hazard to life and property; (ii) establish
alteration permit requirements similar to construction permit
requirements; (iii) expand the requirements of an emergency
action plan to meet federal requirements; (iv) amend
references to new and existing dams to clarify that the
regulations refer to all dams unless otherwise specified; (v)
improve the applicability and consistency of Table 1 in 4 VAC
50-20-50 and improve the risk classification system; (vi)
establish permit application fees for the administration of the
dam safety program; (vii) amend or remove the forms that are
incorporated by reference; (viii) clarify the meanings of
terminologies such as "significantly," "appropriate," and
"reasonable" as well as the threshold at which "probable"
becomes "possible"; and (ix) revise the regulations as needed
to improve the administration and implementation of the
Virginia Dam Safety Program.

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: § 10.1-604 of the Code of Virginia.
Public comments may be submitted until February 24, 2006.

Contact: David C. Dowling, Policy, Planning and Budget
Director, Department of Conservation and Recreation, 203
Governor St., Suite 302, Richmond, VA 23219, telephone
(804) 786-2291, FAX (804) 786-6141 or e-mail
david.dowling@dcr.virginia.gov.

VA.R. Doc. No. R06-130; Filed December 7, 2005, 9:51 a.m.

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Virginia Soil and Water Conservation
Board intends to consider amending regulations entitled
4 VAC 50-60, Stormwater Management Regulations. The
Virginia Stormwater Management Program was created by
Chapter 372 of the 2004 Virginia Acts of Assembly (HB1177)
and this action transferred the responsibility of the permitting

programs for MS4s and construction activities from the State
Water Control Board and DEQ to the Virginia Soil and Water
Conservation Board and DCR. The law authorized the board
to delegate to the department or to an approved locality any of
the powers and duties vested in it except the adoption and
promulgation of regulations. The purpose of this proposed
action is to consider the development and adoption of revised
regulations to establish minimal criteria of a local stormwater
management program and board approval procedures for the
delegation of the stormwater management program for
construction activities, or parts thereof, to localities per §10.1-
603.3 of the Code of Virginia; and to revise the regulation, as
needed, to improve the administration and implementation of
the Virginia Stormwater Management Act (§ 10.1-603.2 et
seq.) per the requirements set forth in the federal Clean Water
Act and its attendant regulations.

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: §§ 10.1-107 and 10.1-603.4 of the Code
of Virginia.

Public comments may be submitted until February 24, 2006.

Contact: David C. Dowling, Policy, Planning and Budget
Director, Department of Conservation and Recreation, 203
Governor St., Suite 302, Richmond, VA 23219, telephone
(804) 786-2291, FAX (804) 786-6141 or e-mail
david.dowling@dcr.virginia.gov.

VA.R. Doc. No. R06-128; Filed December 7, 2005, 10:04 a.m.

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Virginia Soil and Water Conservation
Board intends to consider amending regulations entitled
4 VAC 50-60, Stormwater Management Regulations. The
purpose of the proposed action is to consider the development
and adoption of regulations that establish or revise the
statewide stormwater permit fees at a level sufficient to carry
out the stormwater management program per § 10.1-603.4.5
of the Code of Virginia; and to revise the related provisions in
the regulations, as needed, to improve the administration and
implementation of fees under the Virginia Stormwater
Management Act (§ 10.1-603.2 et seq.).

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: §§ 10.1-107 and 10.1-603.4 of the Code
of Virginia.

Public comments may be submitted until February 24, 2006.

Contact: David C. Dowling, Policy, Planning and Budget
Director, Department of Conservation and Recreation, 203
Governor St., Suite 302, Richmond, VA 23219, telephone
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(804) 786-2291, FAX (804) 786-6141 or e-mail
david.dowling@dcr.virginia.gov.
VA.R. Doc. No. R06-129; Filed December 7, 2005, 10:04 a.m.
L 2 2

TITLE 6. CRIMINAL JUSTICE AND
CORRECTIONS

STATE BOARD OF JUVENILE JUSTICE

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Board of Juvenile Justice
intends to consider adopting regulations entitled 6 VAC 35-
190, Regulations Governing Juvenile Work Release
Programs. The purpose of the proposed action is establish a
new regulation, mandated by Chapter 648 of the 2005 Acts of
Assembly, that sets forth the rules and criteria by which the
department may operate work release programs whereby
committed juveniles may (i) be employed by private
individuals, corporations, or state agencies at places of
business or (ii) attend educational or other related community
activity programs outside of a juvenile correctional facility.
Chapter 648 requires the department to provide juveniles
committed to the department with opportunities to work and
participate in career training or technical education programs
as operated by DJJ or by the Department of Correctional
Education (DCE) and sets forth requirements to be included in
the regulation, including eligibility for work release,
compensation, custody, and penalties for violating the terms
of work release.

The agency does not intend to hold a public hearing on the
proposed regulation after publication in the Virginia Register.

Statutory Authority: § 66-10 of the Code of Virginia.
Public comments may be submitted until February 8, 2006.

Contact: Donald R. Carignan, Regulatory Coordinator,
Department of Juvenile Justice, 700 E. Franklin Street, P.O.
Box 1110, Richmond, VA 23218-1110, telephone (804) 371-

0743, FAX (804) 371-0773, or e-mail
don.carignan@dijj.virginia.gov.
VA.R. Doc. No. R06-139; Filed December 14, 2005, 11:42 a.m.
2 L 2

TITLE 12. HEALTH

DEPARTMENT OF MEDICAL ASSISTANCE
SERVICES
Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Department of Medical Assistance

Services intends to consider amending regulations entitled
12VAC 30-30, Groups Covered and Agencies
Responsible for Eligibility Determinations; 12 VAC 30-30,
Eligibility Conditions and Requirements; and 12 VAC 30-
50, Amount, Duration and Scope of Medical and Remedial
Care Services. The purpose of the proposed action is to
implement a new program for prescription drug coverage for
Medicaid/Medicare dual eligibles.

The agency does not intend to hold a public hearing on the
proposed regulation after publication in the Virginia Register.

Statutory Authority: §§ 32.1-324 and 32.1-325 of the Code of
Virginia.
Public comments may be submitted until January 27, 2006.

Contact: Jack Quigley, Policy and Research Division,
Department of Medical Assistance Services, 600 E. Broad St.,
Suite 1300, Richmond, VA 23219, telephone (804) 786-1300,
FAX (804) 786-1680 or e-mail
jack.quigley@dmas.virginia.gov.

VA.R. Doc. No. R06-132; Filed December 7, 2005, 9:51 a.m.

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Department of Medical Assistance
Services intends to consider amending regulations entitled
12 VAC 30-80, Methods and Standards for Establishing
Payment Rates; Other Types of Care. The purpose of the
proposed action is to implement a new supplemental payment
method for faculty in dental pediatric residency programs.

The agency does not intend to hold a public hearing on the
proposed regulation after publication in the Virginia Register.

Statutory Authority: §§ 32.1-324 and 32.1-325 of the Code of
Virginia.
Public comments may be submitted until January 25, 2006.

Contact: William Lessard, Provider Reimbursement Division,
Department of Medical Assistance Services, 600 E. Broad St.,
Suite 1300, Richmond, VA 23219, telephone (804) 225-4593,
FAX (804) 786-1680 or e-mail
william.lessard@dmas.virginia.gov.

VA.R. Doc. No. R06-125; Filed December 2, 2005, 4:36 p.m.

STATE MENTAL HEALTH, MENTAL RETARDATION
AND SUBSTANCE ABUSE SERVICES BOARD

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Mental Health, Mental
Retardation And Substance Abuse Services Board intends to
consider amending regulations entitted 12 VAC 35-45,
Regulations for Providers of Mental Health, Mental
Retardation and Substance Abuse Residential Services
for Children. The purpose of the proposed action is to add
provisions for issuing an order of summary suspension of the
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license to operate a group home or residential facility for
children.

The agency does not intend to hold a public hearing on the
proposed regulation after publication in the Virginia Register.

Statutory Authority: § 37.2-203 of the Code of Virginia.
Public comments may be submitted until January 25, 2006.

Contact: Leslie Anderson, Director, Office of Licensing,
Department of Mental Health, Mental Retardation and
Substance Abuse Services, P.O. Box 1797, Richmond, VA
23218-1797, telephone (804) 371-6885, FAX (804) 692-0066
or e-mail leslie.anderson@co.dmhmrsas.virginia.gov.

VA.R. Doc. No. R06-123; Filed December 2, 2005, 11:27 a.m.

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Mental Health, Mental
Retardation And Substance Abuse Services Board intends to
consider amending regulations entitted 12 VAC 35-45,
Regulations for Providers of Mental Health, Mental
Retardation and Substance Abuse Residential Services
for Children. The purpose of the proposed action is to add
provisions for licensing providers of brain injury services in
accordance with Chapter 725 of the 2005 Acts of Assembly.

The agency does not intend to hold a public hearing on the
proposed regulation after publication in the Virginia Register.

Statutory Authority: § 37.2-203 of the Code of Virginia.
Public comments may be submitted until February 24, 2006.

Contact: Leslie Anderson, Director, Office of Licensing,
Department of Mental Health, Mental Retardation and
Substance Abuse Services, P.O. Box 1797, Richmond, VA
23218-1797, telephone (804) 371-6885, FAX (804) 692-0066
or e-mail leslie.anderson@co.dmhmrsas.virginia.gov.

VA.R. Doc. No. R06-159; Filed December 30, 2005, 2:43 p.m.

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Mental Health, Mental
Retardation And Substance Abuse Services Board intends to
consider amending regulations entitied 12 VAC 35-105, Rules
and Regulations for the Licensing of Providers of Mental
Health, Mental Retardation and Substance Abuse
Services. The purpose of the proposed action is to add
provisions for licensing providers of brain injury services in
accordance with Chapter 725 of the 2005 Acts of Assembly.

The agency does not intend to hold a public hearing on the
proposed regulation after publication in the Virginia Register.

Statutory Authority: § 37.2-203 of the Code of Virginia.
Public comments may be submitted until February 24, 2006.

Contact: Leslie Anderson, Director, Office of Licensing,
Department of Mental Health, Mental Retardation and
Substance Abuse Services, P.O. Box 1797, Richmond, VA

23218-1797, telephone (804) 371-6885, FAX (804) 692-0066
or e-mail leslie.anderson@co.dmhmrsas.virginia.gov.

VA.R. Doc. No. R06-161; Filed December 30, 2005, 2:40 p.m.

L 4 *

TITLE 18. PROFESSIONAL AND
OCCUPATIONAL LICENSING

BOARD OF MEDICINE

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board of Medicine intends to
consider amending regulations entitted 18 VAC 85-20,
Regulations Governing the Practice of Medicine,
Osteopathic Medicine, Podiatry, and Chiropractic. The
purpose of the proposed action is to establish standards for
mixing, diluting or reconstituting sterile drug products by
doctors or persons under their supervision in accordance with
Chapter 475 of the 2005 Acts of the Assembly.

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: § 54.1-2400 of the Code of Virginia.
Public comments may be submitted until February 22, 2006.

Contact: William J. Harp, M.D., Executive Director, Board of
Medicine, 6603 W. Broad St., 5th Floor, Richmond, VA 23230-
1712, telephone (804) 662-9908, FAX (804) 662-9943 or e-
mail william.harp@dhp.virginia.gov.

VA.R. Doc. No. R06-148; Filed December 21, 2005, 1:51 a.m.

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board of Medicine intends to
consider adopting regulations entitted 18 VAC 85-130,
Regulations Governing the Practice of Licensed
Midwives. The purpose of the proposed action is to establish
new regulations for the licensure of midwives.

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: §§ 54.1-2400 and 54.1-2957.9 of the
Code of Virginia.

Public comments may be submitted until February 22, 2006.

Contact: William J. Harp, M.D., Executive Director, Board of
Medicine, 6603 W. Broad St., 5th Floor, Richmond, VA 23230-
1712, telephone (804) 662-9908, FAX (804) 662-9943 or e-
mail william.harp@dhp.virginia.gov.

VA.R. Doc. No. R06-149; Filed December 21, 2005, 1:52 a.m.

L 4 *
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TITLE 22. SOCIAL SERVICES
STATE BOARD OF SOCIAL SERVICES

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Board of Social Services
intends to consider repealing regulations entitled 22 VAC 40-
20, Food Stamp Program - Income Conversion Method.
The purpose of the proposed action is to repeal 22 VAC 40-
20, which requires local social services workers to use
conversion factors of 4.3 for weekly income amounts and 2.15
for biweekly amounts when calculating income to determine
eligibility and benefit level for the Food Stamp Program. The
provisions of this regulation will be included in a proposed new
regulation, 22 VAC 40-601, Food Stamp Program.

The agency does not intend to hold a public hearing on the
proposed regulation after publication in the Virginia Register.

Statutory Authority: § 63.2-217 of the Code of Virginia.
Public comments may be submitted until January 25, 2006.

Contact: Celestine Jackson, Program Specialist, Division of
Benefit Programs, Department of Social Services, 7 N. 8th St.,
Richmond, VA 23219, telephone (804) 726-7376, FAX (804)
726-7356 or e-mail celestine.jackson@dss.virginia.gov.

VA.R. Doc. No. R06-135; Filed December 7, 2005, 10:32 a.m.

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Board of Social Services
intends to consider repealing regulations entitled 22 VAC 40-
540, Allowance of Telephone Costs in the Food Stamp
Program. The purpose of the proposed action is to repeal 22
VAC 40-20, which requires local social services workers to
use a standard telephone amount when calculating shelter
expenses to determine eligibility and benefit level for the Food
Stamp Program. The provisions of this regulation will be
included in a proposed new regulation, 22 VAC 40-601, Food
Stamp Program.

The agency does not intend to hold a public hearing on the
proposed regulation after publication in the Virginia Register.

Statutory Authority: § 63.2-217 of the Code of Virginia.
Public comments may be submitted until January 25, 2006.

Contact: Celestine Jackson, Program Specialist, Division of
Benefit Programs, Department of Social Services, 7 N. 8th St.,
Richmond, VA 23219, telephone (804) 726-7376, FAX (804)
726-7356 or e-mail celestine.jackson@dss.virginia.gov.

VA.R. Doc. No. R06-136; Filed December 7, 2005, 10:32 a.m.

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Board of Social Services
intends to consider repealing regulations entitled 22 VAC 40-
600, Food Stamp Program - Administrative

Disqualification Hearings. The purpose of the proposed
action is to repeal 22 VAC 40-600, which establishes an
administrative process to determine if an individual has
committed an intentional act against the Food Stamp
Program. The provisions of this regulation will be included in a
proposed new regulation, 22 VAC 40-601, Food Stamp
Program.

The agency does not intend to hold a public hearing on the
proposed regulation after publication in the Virginia Register.

Statutory Authority: § 63.2-217 of the Code of Virginia.
Public comments may be submitted until January 25, 2006.

Contact: Celestine Jackson, Program Specialist, Division of
Benefit Programs, Department of Social Services, 7 N. 8th St.,
Richmond, VA 23219, telephone (804) 726-7376, FAX (804)
726-7356 or e-mail celestine.jackson@dss.virginia.gov.

VA.R. Doc. No. R06-137; Filed December 7, 2005, 10:32 a.m.

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Board of Social Services
intends to consider adopting regulations entitled 22 VAC 40-
601, Food Stamp Program. The purpose of the proposed
action is to promulgate a new regulation for determining
eligibility and benefit level for the Food Stamp Program. The
new regulation will establish calculation methods for
determining monthly income, require use of a standard
amount for telephone expenses, and establish a process for
administrative hearings to determine when intentional acts
have been committed. 22 VAC 40-20, 22 VAC 40-540, and
22 VAC 40-600 will be repealed and provisions incorporated
into the proposed regulation, 22 VAC 40-601.

The agency does not intend to hold a public hearing on the
proposed regulation after publication in the Virginia Register.

Statutory Authority: § 63.2-217 of the Code of Virginia.
Public comments may be submitted until January 25, 2006.

Contact: Celestine Jackson, Program Specialist, Division of
Benefit Programs, Department of Social Services, 7 N. 8th St.,
Richmond, VA 23219, telephone (804) 726-7376, FAX (804)
726-7356 or e-mail celestine.jackson@dss.virginia.gov.

VA.R. Doc. No. R06-138; Filed December 7, 2005, 10:32 a.m.
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For information concerning Proposed Regulations, see Information Page.

Symbol Key
Roman type indicates existing text of regulations. Italic type indicates proposed new text.
Language which has been stricken indicates proposed text for deletion.

TITLE 9. ENVIRONMENT

STATE WATER CONTROL BOARD

Title of Regulation: 9 VAC 25-260. Water Quality Standards
(amending 9 VAC 25-260-30).

Statutory Authority: § 62.1-44.15 of the Code of Virginia;
Clean Water Act (33 USC § 1251 et seq.); and 40 CFR Part
131.

Public Hearing Date: March 21, 2006 - 2 p.m.
Public comments may be submitted until April 5, 2006.
(See Calendar of Events section
for additional information)

Agency Contact: David C. Whitehurst, Department of
Environmental Quality, P.O. Box 10009, Richmond, VA
23240, telephone (804) 698-4121, FAX (804) 698-4116, or
e-mail dcwhitehurst@deq.virginia.gov.

Basis: Section 62.1-44.15 of the Code of Virginia mandates
and authorizes the board to establish water quality standards
and policies for any state waters consistent with the purpose
and general policy of the State Water Control Law, and to
modify, amend or cancel any such standards or policies
established. The federal Clean Water Act at § 303(c)
mandates the State Water Control Board to review and, as
appropriate, modify and adopt water quality standards. The
corresponding federal water quality standards regulation at 40
CFR 131.6 describes the minimum requirements for water
quality standards. The minimum requirements are use
designations, water quality criteria to protect the designated
uses and an antidegradation policy. All of the citations
mentioned describe mandates for water quality standards.

The EPA Water Quality Standards regulation (40 CFR 131.12)
is the regulatory basis for the EPA requiring the states to
establish within the antidegradation policy the exceptional
state waters category and the eligibility decision criteria for
these waters. EPA retains approval/disapproval oversight, but
delegates to the states the election and designation of specific
water bodies as exceptional state waters.

Purpose: This proposed amendment is a necessary revision
to the state water quality standards regulation. The State
Water Control Board views Exceptional State Waters
nominations as citizen petitions under § 2.2-4007 of the Code
of Virginia. Therefore, the board took action on this petition for
proposed designation because department staff had
concluded, based on the information available at the time of
the preliminary evaluation, that the proposed designation met
the eligibility requirements that a water body must meet before
it can be afforded the extra point source protection provided
by such a designation. The Exceptional State Waters
category of the Antidegradation Policy allows the board to
designate waters that display exceptional environmental

settings and either exceptional aquatic communities or
exceptional recreational opportunities for added protection.
Once designated, the Antidegradation Policy provides that no
water quality degradation would be allowed in the Exceptional
State Waters. The only exception would be temporary, limited
impact activities. By ensuring that no water quality
degradation is allowed to occur in waters with exceptional
environmental settings and either exceptional recreational
opportunities or exceptional aquatic communities, the board is
protecting these special waters at their present quality for use
and enjoyment by future generations of Virginians.

Substance: The proposed amendments designate two
tributaries to the Pedlar River, three tributaries to the North
Fork of the Buffalo River, and a portion of the North Fork of
the Buffalo River for special protection as Exceptional State
Waters.

Issues: Upon permanent regulatory designation of a water
body as an Exceptional State Water, the quality of that water
body will be maintained and protected by not allowing any
degradation except on a very short-term basis. No new,
additional or increased point source discharge of sewage,
industrial wastes or other pollution would be allowed into
waters designated. In addition, no new mixing zones would
be allowed in Exceptional State Water and mixing zones from
upstream or tributary waters could not extend into the
Exceptional State Waters sections.

A potential disadvantage to the public may be the prohibition
of new or expanded permanent point source discharges
imposed within the segment once the regulatory designation is
effective that would cause riparian landowners within the
designated segment to seek alternatives to discharging to the
designated segment and, therefore, to have additional
financial expenditures associated with wastewater or storm
water treatment. However, the only riparian landowner for
each of these waters is a federal agency (U.S. Forest Service)
and none of these waters contain any permitted point source
discharges nor are any anticipated by the applicable federal
agency.

The primary advantage to the public is that these waters will
be protected at their present high level of quality for the use
and enjoyment of current and future generations of Virginians.

The factors to be considered in determining whether a
nominated water body meets the eligibility decision criteria of
exceptional  environmental settings and possessing
outstanding recreational opportunities and/or exceptional
aquatic communities are described in the department's
November 15, 2004 "04-2021, Guidance for Exceptional State
Waters Designations in Antidegradation Policy Section of
Virginia Water Quality Standards Regulation (9 VAC 25-260-
30 A 3)." Although all of these waters proposed for
designation are located on public (federal) land, those
localities and businesses located near the designated waters
may experience financial benefits through an increase in
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ecotourism to the area because of the exceptional nature of
the water body that led to its designation.

There is no disadvantage to the agency or the Commonwealth
that will result from the adoption of these amendments.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 H of the Administrative Process
Act and Executive Order Number 21 (02). Section 2.2-4007 H
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB's
best estimate of these economic impacts.

Summary of the proposed regulation. The State Water Control
Board (board) proposes to amend the Antidegradation Policy
section of the state’s Water Quality Standards regulation to
designate six surface waters for special protection as
Exceptional State Waters. These waters, all located in
Amherst County, include Roberts Creek, Shady Mountain
Creek, Cove Creek, Little Cove Creek and its tributaries,
Rochy Branch, and North Fork of the Buffalo River.

Estimated economic impact. The proposed regulation
designates six surface waters within Amherst County as
Exceptional State Waters. These waters include Roberts
Creek, Shady Mountain Creek, Cove Creek, Little Cove Creek
and its tributaries, Rochy Branch, and North Fork of the
Buffalo River. Waters that display exceptional environmental
settings and either exceptional aquatic communities or
exceptional recreational opportunities may be designated as
Exceptional State Waters if they meet the eligibility
requirements based on the information available at the time of
preliminary evaluation.’ An exceptional water quality
designation provides extra protection against water quality
degradation due to point source discharges. No new,
additional, or increased point source discharge of sewage,
industrial waste, or other pollution are allowed into the water
once it has been designated as an Exceptional State Water.
The only exception would be temporary, limited impact
activities.

Designation of these waters as Exceptional State Waters will
prohibit riparian landowners within the designated segment
from new or expanded permanent point source discharges to
the designated segment. Thus, the riparian landowners will
have to seek alternatives to discharging to the designated
segment and will incur additional financial expenditures
associated with wastewater or storm water treatment. On the
other hand, by designating these waters as Exceptional State
Waters, the proposed regulatory change will protect these
waters at their present high level of quality for the use and

' Guidance for Exceptional State Waters Designations in Antidegradation Policy
Section of Virginia Water Quality Standards Regulation (9 VAC 25-260-30 A .3).

enjoyment of current and future generations of Virginians. As
a result, the proposed change will encourage tourism in the
surrounding areas and increase the number of people coming
to the areas seeking recreational outdoor activities such as
fishing, camping and hiking, which, in turn, will likely boost
economic activity in these areas. The net impact of the
proposed change will depend on whether total benefit
exceeds total cost.

According to Department of Environmental Quality (DEQ), the
only riparian landowner for each of these waters is a federal
agency (U.S. Forest Service). Currently none of these waters
contain any permitted point source discharges, nor are any
anticipated by the U.S. Forest Service. Therefore, the
proposed regulatory change will likely not significantly change
the aquatic environment in these areas and thus, will not likely
have any significant negative or positive impact in the
foreseeable future.

Businesses and entities affected. The Exceptional State
Waters designation prohibits new or expanded point source
discharges in the designated waters. Currently the U.S. Forest
Service is the only riparian landowner and there are no
Virginia Pollutant Discharge Elimination System (VPDES)
permittees located on these waters nor are any anticipated by
the U.S. Forest Service. Therefore, in the foreseeable future,
the proposed regulatory change will likely not have any
significant impact on businesses.

If in the future, the riparian landowners have an intent to
discharge to the designated waters, they will be required to
seek alternatives to discharging and incur additional costs that
will reduce their profits. On the other hand, businesses located
near the designated waters may experience financial benefits
through an increase in ecotourism to the area because of the
exceptional nature of the water body.

Localities particularly affected. The proposed regulatory
change will affect the county of Amherst where the six
designated surface waters are located.

Projected impact on employment. The proposed regulatory
change will likely not have any significant impact on the
businesses and employment in the foreseeable future. In the
event that the riparian landowners have an intent to discharge
to the designated waters in the future, the proposed regulatory
change will likely restrict employment growth in these
businesses, while at the same time encourage employment
growth in industries related to tourism and outdoor recreation
in the surrounding areas.

Effects on the use and value of private property. Since the
U.S. Forest Service is the only riparian landowner for the six
waters, and currently no businesses are permitted dischargers
to these waters nor are any anticipated in the future, the
proposed designation of Exceptional State Waters will likely
not cause any significant impact on the ecological
environment in these areas and therefore the impact on
private properties will be limited.

If in the future the riparian landowners have an intent to
discharge to the designated waters, they will experience an
increased cost and reduced profit which will commensurately
reduce their asset values. Those related to tourism and
outdoor recreation in the surrounding areas may experience
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increases in their profits and commensurately increased
property values. In addition, improvements in water quality
due to the Exceptional State Waters designation may have a
positive impact on the value of the residential properties in the
surrounding areas.

Small Businesses: Costs and Other Effects. The proposed
regulatory change will likely not have any significant impact on
the small businesses in the foreseable future, since the U.S.
Forest Service is the only riparian landowner and currently
there are no VPDES permittees located on these waters and
none are anticipated by the U.S. Forest Service.

If in the future the riparian landowners have an intent to
discharge but are prohibited by the Exceptional State Waters
designation from discharging to the designated waters, they
will be required to seek alternatives to discharging and incur
additional costs. On the other hand, small businesses involved
in tourism and outdoor recreation in the surrounding areas
may experience increase in their profits.

Small Businesses: Alternative Method that Minimizes Adverse
Impact. The proposed regulatory change will likely not have
any significant impact on small businesses in the foreseeable
future.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The department has
reviewed the economic impact analysis prepared by the
Department of Planning and Budget and has no comment.

Summary:

The amendments designate five surface waters and a
segment of a sixth surface water for special protection as
Exceptional State Waters.

9 VAC 25-260-30. Antidegradation policy.

A. All surface waters of the Commonwealth shall be provided
one of the following three levels, or tiers, of antidegradation
protection. This antidegradation policy shall be applied
whenever any activity is proposed that has the potential to
affect existing surface water quality.

1. As a minimum, existing instream water uses and the level
of water quality necessary to protect the existing uses shall
be maintained and protected.

2. Where the quality of the waters exceed water quality
standards, that quality shall be maintained and protected
unless the board finds, after full satisfaction of the
intergovernmental coordination and public participation
provisions of the Commonwealth's continuing planning
process, that allowing lower water quality is necessary to
accommodate important economic or social development in
the area in which the waters are located. In allowing such
degradation or lower water quality, the board shall assure
water quality adequate to protect existing uses fully.
Further, the board shall assure that there shall be achieved
the highest statutory and regulatory requirements applicable
to all new or existing point source discharges of effluent and
all cost-effective and reasonable best management
practices for nonpoint source control.

3. Surface waters, or portions of these, which provide
exceptional environmental settings and exceptional aquatic
communities or exceptional recreational opportunities may
be designated and protected as described in subdivisions 3
a, b and c of this subsection.

a. Designation procedures.

(1) Designations shall be adopted in accordance with
the provisions of the Administrative Process Act (§ 2.2-
4000 et seq. of the Code of Virginia) and the board's
public participation guidelines.

(2) Upon receiving a nomination of a waterway or
segment of a waterway for designation as an
exceptional state water pursuant to the board's
antidegradation policy, as required by 40 CFR 131.12,
the board shall notify each locality in which the
waterway or segment lies and shall make a good faith
effort to provide notice to impacted riparian property
owners. The written notice shall include, at a minimum:
(i) a description of the location of the waterway or
segment; (ii) the procedures and criteria for designation
as well as the impact of the designation; (iii) the name
of the person making the nomination; and (iv) the name
of a contact person at the Department of Environmental
Quality who is knowledgeable about the nomination
and the waterway or segment. Notice to property
owners shall be based on names and addresses taken
from local tax rolls. Such names and addresses shall
be provided by the Commissioners of the Revenue or
the tax assessor's office of the affected jurisdiction
upon request by the board. After receipt of the notice of
the nomination, localities shall be provided 60 days to
comment on the consistency of the nomination with the
locality's comprehensive plan. The comment period
established by subdivision 3 a (2) of this subsection
shall in no way impact a locality's ability to comment
during any additional comment periods established by
the board.

b. Implementation procedures.

(1) The quality of waters designated in subdivision 3 ¢
of this subsection shall be maintained and protected to
prevent permanent or long-term degradation or
impairment.

(2) No new, additional, or increased discharge of
sewage, industrial wastes or other pollution into waters
designated in subdivision 3 c of this subsection shall be
allowed.

(3) Activities causing temporary sources of pollution
may be allowed in waters designated in subdivision 3 ¢
of this subsection even if degradation may be expected
to temporarily occur provided that after a minimal
period of time the waters are returned or restored to
conditions equal to or better than those existing just
prior to the temporary source of pollution.

c. Surface waters designated under this subdivision are
as follows:
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(1) Little Stony Creek in Giles County from the first
footbridge above the Cascades picnic area, upstream
to the 3,300-foot elevation.

(2) Bottom Creek in Montgomery County and Roanoke
County from Route 669 (Patterson Drive) downstream
to the last property boundary of the Nature
Conservancy on the southern side of the creek.

(3) Lake Drummond, located on U.S. Fish and Wildlife
Service property, is nominated in its entirety within the
cities of Chesapeake and Suffolk excluding any ditches
and/or tributaries.

(4) North Creek in Botetourt County from the first bridge
above the United States Forest Service North Creek
Camping Area to its headwaters.

(5) Brown Mountain Creek, located on U.S. Forest
Service land in Amherst County, from the City of
Lynchburg property boundary upstream to the first
crossing with the national forest property boundary.

(6) Laurel Fork, located on U.S. Forest Service land in
Highland County, from the national forest property
boundary below Route 642 downstream to the
Virginia/West Virginia state line.

(7) North Fork of the Buffalo River, located on U.S.
Forest Service land in Amherst County, from its
confluence with Rocky Branch upstream to its
headwaters.

(8) Pedlar River, located on U.S. Forest Service land in
Amherst County, from where the river crosses FR 39
upstream to the first crossing with the national forest
property boundary.

(9) Ramseys Draft, located on U.S. Forest Service land
in Augusta County, from its headwaters (which includes
Right and Left Prong Ramseys Draft) downstream to
the Wilderness Area boundary.

(10) Whitetop Laurel Creek, located on U.S. Forest
Service land in Washington County, from the national
forest boundary immediately upstream from the second
railroad trestle crossing the creek above Taylors Valley
upstream to the confluence of Green Cove Creek.

(11) Ragged Island Creek in Isle of Wight County from
its confluence with the James River at a line drawn
across the creek mouth at N36°56.306'/W76°29.136' to
N36°55.469'/W76°29.802' upstream to a line drawn
across the main stem of the «creek at
N36°57.094'/W76°30.473' to N36°57.113'/W76°30.434",
excluding wetlands and impounded areas and including
only those tributaries completely contained within the
Ragged Island Creek Wildlife Management Area on the
northeastern side of the creek.

(12) Big Run in Rockingham County from its
headwaters downstream to the first crossing with the
Shenandoah National Park boundary and all tributaries
to this segment of Big Run within the confines of
Shenandoah National Park.

(13) Doyles River in Albemarle County from its
headwaters to the first crossing with the Shenandoah
National Park boundary and Jones Falls Run from its
headwaters to its confluence with Doyles River and all
tributaries to these segments of Doyles River and
Jones Fall Run within the confines of Shenandoah
National Park.

(14) East Hawksbill Creek in Page County from its
headwaters downstream to the first crossing with the
Shenandoah National Park boundary and all tributaries
to this segment of East Hawksbill Creek within the
confines of Shenandoah National Park.

(15) Jeremys Run in Page County from its headwaters
downstream to the first crossing with the Shenandoah
National Park boundary and all tributaries to this
segment of Jeremys Run within the confines of
Shenandoah National Park.

(16) East Branch Naked Creek in Page County from its
headwaters downstream to the first crossing with the
Shenandoah National Park boundary and all tributaries
to this segment of East Branch Naked Creek within the
confines of Shenandoah National Park.

(17) Piney River in Rappahannock County from its
headwaters downstream to the first crossing with the
Shenandoah National Park boundary and all tributaries
to this segment of the Piney River within the confines of
Shenandoah National Park.

(18) North Fork Thornton River in Rappahannock
County from its headwaters downstream to the first
crossing with the Shenandoah National Park boundary
and all tributaries to this segment of the North Fork
Thornton River within the confines of Shenandoah
National Park.

(19) (Reserved.)
(20) (Reserved.)
(21) (Reserved.)
(22) (Reserved.)

(23) Roberts Creek from its confluence with the Pedlar
River upstream to its first crossing with the National
Forest boundary.

(24) Shady Mountain Creek from its headwaters
downstream to its confluence with the Pedlar River.

(25) Cove Creek from its headwaters downstream to
the National Forest boundary.

(26) Little Cove Creek and its tributaries from the
headwaters downstream to the National Forest
boundary.

(27) Rocky Branch from its headwaters downstream to
its confluence with the North Fork of the Buffalo River.

(28) North Fork of the Buffalo River from its confluence
with Rocky Branch downstream to the National Forest
Boundary.
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B. Any determinations concerning thermal discharge
limitations made under § 316(a) of the Clean Water Act will be
considered to be in compliance with the antidegradation
policy.

VA.R. Doc. No. R05-103; Filed December 29, 2005, 3:21 p.m.

*kkkkkkk*k

Title of Regulation: 9 VAC 25-260. Water Quality Standards
(amending 9 VAC 25-260-30).

Statutory Authority: § 62.1-44.15 of the Code of Virginia;
Clean Water Act (33 USC § 1251 et seq.); and 40 CFR Part
131.

Public Hearing Date: March 27, 2006 - 5:30 p.m.
Public comments may be submitted until April 11, 2006.
(See Calendar of Events section
for additional information)

Agency Contact: Jean W. Gregory, Department of
Environmental Quality, P.O. Box 10009, Richmond, VA
23240, telephone (804) 698-4113, FAX (804) 698-4116, or
e-mail jwgregory@deq.virginia.gov.

Basis: Section 62.1-44.15 of the Code of Virginia mandates
and authorizes the board to establish water quality standards
and policies for any state waters consistent with the purpose
and general policy of the State Water Control Law, and to
modify, amend or cancel any such standards or policies
established. The federal Clean Water Act at § 303(c)
mandates the State Water Control Board to review and, as
appropriate, modify and adopt water quality standards. The
corresponding federal water quality standards regulation at 40
CFR 131.6 describes the minimum requirements for water
quality standards. The minimum requirements are use
designations, water quality criteria to protect the designated
uses and an antidegradation policy. All of the citations
mentioned describe mandates for water quality standards.

The EPA Water Quality Standards regulation (40 CFR 131.12)
is the regulatory basis for the EPA requiring the states to
establish within the antidegradation policy the exceptional
state waters category and the eligibility decision criteria for
these waters. EPA retains approval/disapproval oversight, but
delegates to the states the election and designation of specific
water bodies as exceptional state waters.

Purpose: This proposed amendment is a necessary revision
to the state water quality standards regulation. The State
Water Control Board views Exceptional State Waters
nominations as citizen petitions under § 2.2-4007 of the Code
of Virginia. Therefore, the board took action on this petition for
proposed designation because department staff had
concluded, based on the information available at the time of
the preliminary evaluation, that the proposed designation met
the eligibility requirements that a water body must meet before
it can be afforded the extra point source protection provided
by such a designation. The Exceptional State Waters
category of the Antidegradation Policy allows the board to
designate waters that display exceptional environmental
settings and either exceptional aquatic communities or
exceptional recreational opportunities for added protection.
Once designated, the Antidegradation Policy provides that no

water quality degradation would be allowed in the Exceptional
State Waters. The only exception would be temporary, limited
impact activities. By ensuring that no water quality
degradation is allowed to occur in waters with exceptional
environmental settings and either exceptional recreational
opportunities or exceptional aquatic communities, the board is
protecting these special waters at their present quality for use
and enjoyment by future generations of Virginians.

Substance: The amendments designate four tributaries to
Simpson Creek as Exceptional State Waters. These
tributaries are Blue Suck Branch in Alleghany and Botetourt
counties and Downey Branch, Piney Mountain Branch, and
the North Branch Simpson Creek in Alleghany County.

Issues: Upon permanent regulatory designation of a water
body as an Exceptional State Water, the quality of that water
body will be maintained and protected by not allowing any
degradation except on a very short-term basis. No new,
additional or increased point source discharge of sewage,
industrial wastes or other pollution would be allowed into
waters designated. In addition, no new mixing zones would
be allowed in Exceptional State Water and mixing zones from
upstream or tributary waters could not extend into the
Exceptional State Waters sections.

A potential disadvantage to the public may be the prohibition
of new or expanded permanent point source discharges
imposed within the segment once the regulatory designation is
effective that would cause riparian landowners within the
designated segment to seek alternatives to discharging to the
designated segment and, therefore, to have additional
financial expenditures associated with wastewater or storm
water treatment. However, the only riparian landowner for
each of these waters is a federal agency (U.S. Forest Service)
and none of these waters contain any permitted point source
discharges nor are any anticipated by the applicable federal
agencies.

The primary advantage to the public is that these waters will
be protected at their present high level of quality for the use
and enjoyment of current and future generations of Virginians.

The factors to be considered in determining whether a
nominated water body meets the eligibility decision criteria of
exceptional  environmental settings and possessing
outstanding recreational opportunities and/or exceptional
aquatic communities are described in the department's April
25, 2001, "Guidance and/or Exceptional Surface Waters
Designations in Antidegradation Policy Section of Virginia
Water Quality Standards Regulation (9 VAC 25-260-30 A 3)."
Although all of these waters proposed for designation are
located on public (federal) land, those Iocalities and
businesses located near the designated waters may
experience financial benefits through an increase in
ecotourism to the area because of the exceptional nature of
the water body that led to its designation.

There is no disadvantage to the agency or the Commonwealth
that will result from the adoption of these amendments.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 H of the Administrative Process
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Act and Executive Order Number 21 (02). Section 2.2-4007 H
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB's
best estimate of these economic impacts.

Summary of the proposed regulation. The State Water Control
Board (board) proposes to amend the Antidegradation Policy
section of the state’s Water Quality Standards regulation to
designate four tributaries of the Simpson Creek (Blue Such
Branch, Downy Branch, Piney Mountain Branch, and North
Branch Simpson Creek) for special protection as Exceptional
State Waters.

Estimated Economic Impact. The proposed regulation
designates four ftributaries of the Simpson Creek as
Exceptional State Waters: Blue Such Branch, Downy Branch,
Piney Mountain Branch, and North Branch Simpson Creek.
Blue Such Branch is located in Alleghany County and
Botetourt County, the other three are located in Alleghany
County. Waters that display exceptional environmental
settings and either exceptional aquatic communities or
exceptional recreational opportunities may be designated as
Exceptional State Waters if they meet the eligibility
requirements based on the information available at the time of
preliminary evaluation.’ An exceptional water quality
designation provides extra protection against water quality
degradation due to point source discharges. No new,
additional, or increased point source discharge of sewage,
industrial waste, or other pollution are allowed into the water
once it has been designated as an exceptional state water.
The only exception would be temporary, limited impact
activities.

Designation of these waters as Exceptional State Waters will
prohibit riparian landowners within the designated segment
from new or expanded permanent point source discharges to
the designated segment. Thus, the riparian landowners will
have to seek alternatives to discharging to the designated
segment and will incur additional financial expenditures
associated with wastewater or storm water treatment. On the
other hand, by designating these waters as exceptional state
waters, the proposed regulatory change will protect these
waters at their present high level of quality for the use and
enjoyment of current and future generations of Virginias. As a
result, the proposed change will encourage tourism in the
surrounding areas and increase the number of people coming
to the areas seeking recreational outdoor activities such as
fishing, camping and hiking, which, in turn, will likely boost
economic activity in these areas. The net impact of the
proposed change will depend on whether total benefit
exceeds total cost.

' Guidance for Exceptional State Waters Designations in Antidegradation Policy
Section of Virginia Water Quality Standards Regulation (9 VAC 25-260-30 A 3).

According to Department of Environmental Quality (DEQ), the
only riparian landowner for each of these waters is a federal
agency (U.S. Forest Service). Currently none of these waters
contain any permitted point source discharges, nor are any
anticipated by the U.S. Forest Service. Therefore, the
proposed regulatory change will likely not significantly change
the aquatic environment in these areas and thus, will not likely
have any significant negative or positive impact in the
foreseeable future.

Businesses and entities affected. The Exceptional State
Waters designation prohibits new or expanded point source
discharges in the designated waters. Currently the U.S. Forest
Service is the only riparian landowner and there are no
Virginia Pollutant Discharge Elimination System (VPDES)
permittees located on these waters nor are any anticipated by
the U.S. Forest Service. Therefore, in the foreseeable future,
the proposed regulatory change will likely not have any
significant impact on businesses.

If in the future, the riparian landowners have an intent to
discharge to the designated waters, they will be required to
seek alternatives to discharging and incur additional costs that
will reduce their profits. On the other hand, businesses located
near the designated waters may experience financial benefits
through an increase in ecotourism to the area because of the
exceptional nature of the water body.

Localities particularly affected. The proposed regulatory
change will affect the counties of Alleghany and Botetourt
where the four designated surface waters are located.

Projected impact on employment. The proposed regulatory
change will likely not have any significant impact on the
businesses and employment in the foreseeable future. In the
event that the riparian landowners have an intent to discharge
to the designated waters in the future, the proposed regulatory
change will likely restrict employment growth in these
businesses, while at the same time encourage employment
growth in industries related to tourism and outdoor recreation
in the surrounding areas.

Effects on the use and value of private property. Since the
U.S. Forest Service is the only riparian landowner for the four
waters, and currently no businesses are permitted dischargers
to these waters nor are any anticipated in the future, the
proposed designation of Exceptional State Waters will likely
not cause any significant impact on the ecological
environment in these areas and; therefore, the impact on
private properties will be limited.

If in the future the riparian landowners have an intent to
discharge to the designated waters, they will experience an
increased cost and reduced profit that will commensurately
reduce their asset values. Those related to tourism and
outdoor recreation in the surrounding areas may experience
increases in their profits and commensurately increased
property values. In addition, improvements in water quality
due to the Exceptional State Waters designation may have a
positive impact on the value of the residential properties in the
surrounding areas.

Small Businesses: Costs and Other Effects. The proposed
regulatory change will likely not have any significant impact on
the small businesses in the foreseable future, since the U.S.
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Forest Service is the only riparian landowner and currently
there are no VPDES permittees located on these waters and
none are anticipated by the U.S. Forest Service.

If in the future the riparian landowners have an intent to
discharge but are prohibited by the Exceptional State Waters
designation from discharging to the designated waters, they
will be required to seek alternatives to discharging and incur
additional costs. On the other hand, small businesses involved
in tourism and outdoor recreation in the surrounding areas
may experience increase in their profits.

Small Businesses: Alternative Method that Minimizes Adverse
Impact. The proposed regulatory change will likely not have
any significant impact on small businesses in the foreseeable
future.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The department has
reviewed the economic impact analysis prepared by the
Department of Planning and Budget and has no comment.

Summary:

The amendments designate four surface waters for special
protection as Exceptional State Waters.

9 VAC 25-260-30. Antidegradation policy.

A. All surface waters of the Commonwealth shall be provided
one of the following three levels, or tiers, of antidegradation
protection. This antidegradation policy shall be applied
whenever any activity is proposed that has the potential to
affect existing surface water quality.

1. As a minimum, existing instream water uses and the level
of water quality necessary to protect the existing uses shall
be maintained and protected.

2. Where the quality of the waters exceed water quality
standards, that quality shall be maintained and protected
unless the board finds, after full satisfaction of the
intergovernmental coordination and public participation
provisions of the Commonwealth's continuing planning
process, that allowing lower water quality is necessary to
accommodate important economic or social development in
the area in which the waters are located. In allowing such
degradation or lower water quality, the board shall assure
water quality adequate to protect existing uses fully.
Further, the board shall assure that there shall be achieved
the highest statutory and regulatory requirements applicable
to all new or existing point source discharges of effluent and
all cost-effective and reasonable best management
practices for nonpoint source control.

3. Surface waters, or portions of these, which provide
exceptional environmental settings and exceptional aquatic
communities or exceptional recreational opportunities may
be designated and protected as described in subdivisions 3
a, b and c of this subsection.

a. Designation procedures.

(1) Designations shall be adopted in accordance with
the provisions of the Administrative Process Act (§ 2.2-
4000 et seq. of the Code of Virginia) and the board's
public participation guidelines.

(2) Upon receiving a nomination of a waterway or
segment of a waterway for designation as an
exceptional state water pursuant to the board's
antidegradation policy, as required by 40 CFR 131.12,
the board shall notify each locality in which the
waterway or segment lies and shall make a good faith
effort to provide notice to impacted riparian property
owners. The written notice shall include, at a minimum:
(i) a description of the location of the waterway or
segment; (ii) the procedures and criteria for designation
as well as the impact of the designation; (iii) the name
of the person making the nomination; and (iv) the name
of a contact person at the Department of Environmental
Quality who is knowledgeable about the nomination
and the waterway or segment. Notice to property
owners shall be based on names and addresses taken
from local tax rolls. Such names and addresses shall
be provided by the Commissioners of the Revenue or
the tax assessor's office of the affected jurisdiction
upon request by the board. After receipt of the notice of
the nomination, localities shall be provided 60 days to
comment on the consistency of the nomination with the
locality's comprehensive plan. The comment period
established by subdivision 3 a (2) of this subsection
shall in no way impact a locality's ability to comment
during any additional comment periods established by
the board.

b. Implementation procedures.

(1) The quality of waters designated in subdivision 3 ¢
of this subsection shall be maintained and protected to
prevent permanent or long-term degradation or
impairment.

(2) No new, additional, or increased discharge of
sewage, industrial wastes or other pollution into waters
designated in subdivision 3 ¢ of this subsection shall be
allowed.

(3) Activities causing temporary sources of pollution
may be allowed in waters designated in subdivision 3 ¢
of this subsection even if degradation may be expected
to temporarily occur provided that after a minimal
period of time the waters are returned or restored to
conditions equal to or better than those existing just
prior to the temporary source of pollution.

c. Surface waters designated under this subdivision are
as follows:

(1) Little Stony Creek in Giles County from the first
footbridge above the Cascades picnic area, upstream
to the 3,300-foot elevation.

(2) Bottom Creek in Montgomery County and Roanoke
County from Route 669 (Patterson Drive) downstream
to the last property boundary of the Nature
Conservancy on the southern side of the creek.

(3) Lake Drummond, located on U.S. Fish and Wildlife
Service property, is nominated in its entirety within the
cities of Chesapeake and Suffolk excluding any ditches
and/or tributaries.
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(4) North Creek in Botetourt County from the first bridge
above the United States Forest Service North Creek
Camping Area to its headwaters.

(5) Brown Mountain Creek, located on U.S. Forest
Service land in Amherst County, from the City of
Lynchburg property boundary upstream to the first
crossing with the national forest property boundary.

(6) Laurel Fork, located on U.S. Forest Service land in
Highland County, from the national forest property
boundary below Route 642 downstream to the
Virginia/West Virginia state line.

(7) North Fork of the Buffalo River, located on U.S.
Forest Service land in Amherst County, from its
confluence with Rocky Branch upstream to its
headwaters.

(8) Pedlar River, located on U.S. Forest Service land in
Amherst County, from where the river crosses FR 39
upstream to the first crossing with the national forest
property boundary.

(9) Ramseys Draft, located on U.S. Forest Service land
in Augusta County, from its headwaters (which includes
Right and Left Prong Ramseys Draft) downstream to
the Wilderness Area boundary.

(10) Whitetop Laurel Creek, located on U.S. Forest
Service land in Washington County, from the national
forest boundary immediately upstream from the second
railroad trestle crossing the creek above Taylors Valley
upstream to the confluence of Green Cove Creek.

(11) Ragged Island Creek in Isle of Wight County from
its confluence with the James River at a line drawn
across the creek mouth at N36°56.306'/W76°29.136' to
N36°55.469'/W76°29.802' upstream to a line drawn
across the main stem of the creek at
N36°57.094'/W76°30.473' to N36°57.113'/W76°30.434',
excluding wetlands and impounded areas and including
only those tributaries completely contained within the
Ragged Island Creek Wildlife Management Area on the
northeastern side of the creek.

(12) Big Run in Rockingham County from its
headwaters downstream to the first crossing with the
Shenandoah National Park boundary and all tributaries
to this segment of Big Run within the confines of
Shenandoah National Park.

(13) Doyles River in Albemarle County from its
headwaters to the first crossing with the Shenandoah
National Park boundary and Jones Falls Run from its
headwaters to its confluence with Doyles River and all
tributaries to these segments of Doyles River and
Jones Fall Run within the confines of Shenandoah
National Park.

(14) East Hawksbill Creek in Page County from its
headwaters downstream to the first crossing with the
Shenandoah National Park boundary and all tributaries
to this segment of East Hawksbill Creek within the
confines of Shenandoah National Park.

(15) Jeremys Run in Page County from its headwaters
downstream to the first crossing with the Shenandoah
National Park boundary and all tributaries to this
segment of Jeremys Run within the confines of
Shenandoah National Park.

(16) East Branch Naked Creek in Page County from its
headwaters downstream to the first crossing with the
Shenandoah National Park boundary and all tributaries
to this segment of East Branch Naked Creek within the
confines of Shenandoah National Park.

(17) Piney River in Rappahannock County from its
headwaters downstream to the first crossing with the
Shenandoah National Park boundary and all tributaries
to this segment of the Piney River within the confines of
Shenandoah National Park.

(18) North Fork Thornton River in Rappahannock
County from its headwaters downstream to the first
crossing with the Shenandoah National Park boundary
and all tributaries to this segment of the North Fork
Thornton River within the confines of Shenandoah
National Park.

(19) Blue Suck Branch from its headwaters
downstream to the first crossing with the George
Washington National Forest boundary.

(20) Downy Branch from its headwaters downstream to
the first crossing with the George Washington National
Forest boundary.

(21) Piney Mountain Branch from its headwaters
downstream to the first crossing with the George
Washington National Forest boundary.

(22) North Branch Simpson Creek (Brushy Run) from
its headwaters downstream to its confluence with
Simpson Creek.

B. Any determinations concerning thermal discharge
limitations made under § 316(a) of the Clean Water Act will be
considered to be in compliance with the antidegradation
policy.

VA.R. Doc. No. R05-26; Filed December 29, 2005, 3:20 p.m.
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Title of Regulation: 9 VAC 25-260. Water Quality Standards
(amending 9 VAC 25-260-5, 9 VAC 25-260-50, 9 VAC 25-
260-310, 9 VAC 25-260-350, 9 VAC 25-260-415, 9 VAC 25-
260-420, 9 VAC 25-260-450, 9 VAC 25-260-480, 9 VAC 25-
260-540; adding 9 VAC 25-260-187).

Statutory Authority: §62.1-44.15 of the Code of Virginia;
Clean Water Act (33 USC § 1251 et seq.); 40 CFR Part 131.

Public Hearing Date: March 23, 2006 - 10 a.m.
Public comments may be submitted until April 7, 2006.
(See Calendar of Events section
for additional information)

Agency Contact:
Environmental Quality,

Jean W. Gregory, Department of
P.O. Box 10009, Richmond, VA
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23240, telephone (804) 698-4113, FAX (804) 698-4116, or
e-mail jwgregory@deq.virginia.gov.

Basis: Federal and state mandates in the Clean Water Act at
303(c), 40 CFR Part 131 and § 62.1-44.15(3a) of the Code of
Virginia are the sources of legal authority identified to
promulgate these amendments.

The scope and objective of the Clean Water Act is to restore
and maintain the chemical, physical, and biological integrity of
the nation's waters. The Clean Water Act at § 303(c)(1)
requires that the states hold public hearings for review of
applicable water quality standards and, as appropriate,
modification and adoption of standards.

The scope of the federal regulations at 40 CFR Part 131 is to
describe the requirements and procedures for developing,
reviewing, revising and approving water quality standards by
the states as authorized by § 303(c) of the Clean Water Act 40
CFR Part 131 specifically requires the states to adopt criteria
to protect designated uses.

The scope and purpose of the State Water Control Law is to
protect and to restore the quality of state waters, to safeguard
the clean waters from pollution, to prevent and to reduce
pollution and to promote water conservation. The State Water
Control Law (Code of Virginia) at § 62.1-44.15(3a) requires
the board to establish standards of quality and to modify,
amend or cancel any such standards or policies. It also
requires the board to hold public hearings from time to time for
the purpose of reviewing the water quality standards, and, as
appropriate, adopting, modifying or canceling such standards.

The correlation between the proposed regulatory action and
the legal authority identified above is that criteria and
designated uses are requirements of the Water Quality
Standards and the amendments being considered are
modifications of criteria that will protect designated uses.

Purpose:  This rulemaking is needed to establish the
appropriate nutrient criteria for lakes and reservoirs in the
Commonwealth of Virginia because:

1. The U.S. Environmental Protection Agency (EPA) has
published ecoregion water body specific nutrient related
criteria and stated its intent in a National Nutrient Strategy
(1998) to promulgate these default nutrient criteria for a
state if the state does not adopt nutrient criteria by
December 31, 2004, or submit a nutrient development plan
with timelines for adoption of this criteria that are accepted
by EPA. As discussed below, Virginia decided to take the
latter approach.

2. These standards will be used in setting Virginia Pollutant
Discharge Elimination System Permit limits and for
evaluating the waters of the Commonwealth for inclusion in
the Clean Water Act § 305(b) report and on the § 303(d) list.

3. Waters not meeting standards will require development of
a Total Maximum Daily Load (TMDL) under § 303(d) of the
Clean Water Act. Adoption of water body type specific
criteria and uses is necessary to define the most accurate
water quality goals for clean up or TMDL development and
to protect the appropriate aquatic life and recreational uses
of lakes and reservoirs.

Since Virginia intended to develop state specific criteria rather
than adopt the EPA published national nutrient criteria, the
state submitted to EPA a nutrient criteria development plan for
Virginia that EPA has accepted. EPA will use the plan to track
Virginia's progress in nutrient criteria development. If the
Commonwealth keeps to the schedule contained in the plan,
EPA is not expected to promulgate nutrient criteria for the
Commonwealth.

Virginia is committed through its Nutrient Criteria Development
Plan to adopt new and revised water quality standards for
estuaries, lakes and reservoirs, and rivers and streams. The
department is using a two step process - technical
development of nutrient criteria and administrative adoption of
the criteria - for each water body type. Prioritization of waters
for criteria development and adoption is based on availability
of data to proceed with a rulemaking. This sequential
approach to the development and regulatory adoption of
nutrient criteria was initiated in 2003 for estuaries; the current
rulemaking is for lakes and reservoirs and in 2006 a separate
rulemaking will be initiated for rivers and streams.

Since mid-2003 an Academic Advisory Committee (AAC) on
Freshwater Nutrient Criteria, which was formed by the Virginia
Water Resources Research Center under contract to DEQ,
has been providing advice to the department on nutrient
criteria development for lakes and reservoirs. The documents
produced by the AAC and used by the department in
developing these amendments can be found on the
department’s website at
http://www.deq.virginia.gov/wqs/rule. htmI#NUT2.

Substance: The substantive changes that are being proposed
in this regulatory action are special nutrient standards for the
two natural lakes in Virginia — Mountain Lake and Lake
Drummond, chlorophyll a and total phosphorus criteria for
116 man-made lakes and reservoirs that the department has
previously monitored or plans to monitor (the total phosphorus
criteria apply only when algicide treatments are made during
the monitoring period of April 1 through October 31) and
application of existing dissolved oxygen criteria during thermal
stratification to only the upper layer in the lake-like portion of
man-made lakes and reservoirs that will be protected from the
effects of nutrient enrichment by the proposed numerical
criteria. In addition, a statement is included to allow for site
specific modifications to the criteria if the nutrient criteria
specified for a man-made lake or reservoir do not provide for
the attainment and maintenance of the water quality standards
of downstream waters; this was proposed to address the
phased development of nutrient criteria for lakes and
reservoirs preceding those for rivers and streams.

This rulemaking effort also involved an evaluation of the
applicability of Virginia’s current regulatory program (Nutrient
Enriched Waters) for controlling nutrients in surface waters,
including lakes and reservoirs. The concept of Nutrient
Enriched Waters was not incorporated into the final approach
selected by the state, so a plan was developed to transition
from the existing regulatory Nutrient Enriched Waters listings
to the new regulatory approach by sequentially deleting
currently designated Nutrient Enriched Waters as the
Commonwealth adopts nutrient criteria for those waters.
Therefore, this rulemaking proposes the repeal of the
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following nutrient enriched waters designations in 9 VAC 25-
260-350, Designation of Nutrient Enriched Waters: Smith
Mountain Lake, Lake Chesdin, South Fork Rivanna Reservoir,
and Claytor Lake.

Issues: The primary advantage and benefit to the public is
that the proposed nutrient criteria, once implemented fully, will
result in the protection of the fishery and other associated
recreational uses in identified lakes and reservoirs from the
effects of nutrient enrichment. The disadvantage is that 22
entities currently discharging to these waters may have to
incur the costs of installing treatment for nutrient reduction.

The advantage to the agency is that the adoption of these
criteria will continue to meet the phased obligations to EPA of
the Commonwealth’s nutrient criteria development plan and to
develop nutrient criteria appropriate for Virginia waters instead
of EPA promulgating default national criteria.

The advantage to the Commonwealth is that the adoption of
these criteria will help protect the public water supplies and
recreational lakes listed in these proposed amendments from
the effects of nutrient enrichment.

There is no disadvantage to the agency or the Commonwealth
that will result from the adoption of these amendments.

Pertinent matters of interest to the regulated community,
government officials, and the public are the potential costs to
meet the requirements of this regulation.

Requirements More Restrictive Than Federal: There is no
requirement of the proposal that is more stringent than federal
recommendations, guidance or regulation. Federal regulation
requires states to adopt criteria to protect designated uses.
The proposal accurately provides that protection in
accordance with EPA guidance.

Localities Particularly Affected: Counties of Albemarle,
Alleghany, Amelia, Amherst, Appomattox, Augusta, Bath,
Bedford, Botetourt, Brunswick, Buckingham, Campbell,
Charles City, Charlotte, Chesterfield, Culpeper, Dickenson,
Fairfax, Frederick, Greensville, Halifax, Henry, Isle of Wight,

James City, Lee, Loudoun, Louisa, Mecklenburg,
Montgomery, Nelson, New Kent, Nottoway, Patrick,
Pittsylvania, Prince Edward, Prince William, Pulaski,
Roanoke, Rockbridge, Rockingham, Russell, Scott,
Shenandoah, Spotsylvania, Smyth, Stafford, Sussex,

Washington, Wythe, Wise, York.
Cities of Newport News, Norfolk, Suffolk, Virginia Beach.
Towns of Lawrenceville and Victoria.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 H of the Administrative Process
Act and Executive Order Number 21 (02). Section 2.2-4007 H
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with

the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. The State Water
Control Board (board) proposes to amend the state’s Water
Quality Standards regulation to add new nutrients criteria for
man-made lakes and reservoirs as well as the two natural
lakes. The board also proposes to restrict the existing
dissolved oxygen criteria during times of thermal stratification
to the upper layer (epilimnion) in man-made lakes and
reservoirs.

Estimated economic impact. Nutrients have consistently
ranked as one of the top three causes of use impairment in
U.S. waters for more than a decade. Although nutrients such
as phosphorus are necessary for the growth of algae which
are an essential part of the food chain, excess nutrients lead
to significant water quality problems including harmful algal
blooms, hypoxia, declines in fish and fish habitat.

The U.S. Environmental Protection Agency (EPA) has
published ecoregion water body specific nutrient related
criteria and stated its intent in a National Nutrient Strategy
(1998) to promulgate these default nutrient criteria for a state
if the state does not adopt nutrient criteria by December 31,
2004 or submit a nutrient development plan with timelines for
adoption of this criteria that are accepted by EPA.

With an intent to develop state specific criteria rather than
adopt the EPA published national nutrient criteria, the Virginia
Department of Environmental Quality (DEQ) submitted to EPA
a nutrient criteria development plan which was accepted by
EPA on June 15, 2004. According to the plan, Virginia is
committed to adopt new and revised water quality standards
for estuaries, lakes and reservoirs and rivers and streams.
These standards will be used in setting Virginia Pollutant
Discharge Elimination System (VPDES) permit limits' and for
evaluating the waters of the Commonwealth for inclusion in
the Clean Water Act 305 (b) report and on the 303 (d) list.
Waters not meeting standards will require development of a
Total Maximum Daily Load (TMDL) under section 303(d) of
the Clean Water.?

The board has adopted uses and nutrient criteria for the
Chesapeake Bay which were effective on June 24, 2005.
Adoption of site specific criteria for the York River (30-day
dissolved oxygen) and James River (numerical chlorophyll) is
scheduled for the 11/21/05 board meeting. Now the board
proposes to add new numerical and narrative nutrient criteria
for man-made lakes and reservoirs as well as the two natural
lakes in the state. Specifically, chlorophyll a and total
phosphorus criteria will be established for the 116 man-made
lakes and reservoirs that DEQ has previously monitored or
plans to monitor.® Special nutrient standards will be added for
the two natural lakes in Virginia: Mountain Lake and Lake
Drummond. In addition, a statement is included to allow for

1 VPDES permit regulations are addressed in 9 VAC 25-31.

2 TMDLs are addressed through §§ 62.1-44.19:4 through 62.1-44.19:8 of the
Code of Virginia. "Water Quality Monitoring, Information, and Restoration Act
(WQMIRA)".

3 Chlorophyll a criteria apply to all waters on the list. The total phosphorus
criteria apply only when algicide treatments are made during the monitoring
period of April 1 through October 31.
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site specific modifications to the criteria if the nutrient criteria
specified for a man-made lake or reservoir do not provide for
the attainment and maintenance of the water quality standards
of downstream waters. This is proposed to address the
phased development of nutrient criteria for lakes and
reservoirs preceding those for rivers and streams.

Currently nutrients in lakes and reservoirs of the
Commonwealth are regulated under Policy for Nutrient
Enriched Waters (9 VAC 25-40). The board designates
Nutrient Enriched Waters based upon an evaluation of the
historical water quality data for one or more of the following
indicators of nutrient enrichment: chlorophyll a concentrations,
dissolved oxygen fluctuations, and concentrations of total
phosphorus. The permitted dischargers that exceed specified
flow rates are required not to exceed a monthly average total
phosphorus effluent limitation. Currently four lakes and
reservoirs are designated as Nutrient Enriched Waters:
Claytor Lake, Lake Chesdin, South Fork Rivanna Reservoir
and Smith Mountain Lake. Since the proposed regulation
provides for a new method for controlling nutrients, Claytor
Lake, Lake Chesdin, South Fork Rivanna Reservoir and Smith
Mountain Lake will be removed from the existing regulatory
Nutrient Enriched Waters listings.

The establishment of new nutrient criteria for lakes and
reservoirs is likely to impose economic cost for point source
dischargers to the lakes and reservoirs that have nutrients in
their discharges. The proposed water quality standards will be
used in calculating the nutrients (phosphorus) load allocation
for all point sources and the load allocation so determined will
be used to set VPDES permit limits. The point source
dischargers are likely to incur additional cost in order to
control total phosphorus in their discharges through such
processes as precipitation and setting and solid disposal.
According to DEQ, currently there are no permitted
dischargers to the two natural lakes while there are 17
permitted dischargers to the man-made lakes and reservoirs
in the Commonwealth, which include eleven wastewater
treatment plants, four water treatment plants, one power
station and one restaurant. The estimated total cost for the
two biggest (Clarksville Wastewater Treatment Plant and
River Ridge) will be about $400,000 on an annualized basis,
assuming that all of the phosphorus in their discharges are to
be removed.* The estimated total cost for all the 17
dischargers would be between $400,000 and $1,000,000 on
an annualized basis.

The actual cost, however, will be less than the estimated
numbers. The above estimated costs are calculated
assuming that all the phosphorus in the discharges is to be
removed. While actually the point sources will be required to
remove only the amount of phosphorus that exceeds the
permitted limits. Also, according to DEQ, dischargers will be
subject to changes in their permit limits only upon permit
issuance or renewal, which might take as long as five yearss,
in addition to a four-year compliance period. This means that
the dischargers may not be required to comply and the cost

* The estimated cost to remove phosphorus is $74 per pound for Wastewater
Treatment Plant. Karl Blankenship (2004), "6 Most Cost Effective Ways To
Reduce Nutrients", Bay Journal.

® A permit is on its own schedule every five years.

may not occur until a few years later, which will lower the
current value of the total cost.

For DEQ, the additional permitting requirements for nutrient
control can be handled at the time of permit issuance or re-
issuance rather than incur the cost to the state of reopening
the estimated 17 discharge permits. However, if a lake or
reservoir is designated as impaired water pursuant to section
303(d) of the Clean Water Act, DEQ will be required to
develop TMDL which will cause an increased cost of a
minimum $15,000 per lake or reservoir.®

This proposed regulatory change will reduce the amount of
nutrients and restore water quality, thus producing benefits for
public health, commercial fisheries, tourism and recreation.
There is an existing body of literature on the benefits of water
quality improvements. For example, Morgan and Owens
(2001) compared the 1996 water quality of the Chesapeake
Bay with what it would have been in 1996 without the Clean
Water Act and related legislation and estimated that the
monetized annual boating, fishing, and swimming benefits of
water quality improvements in the Chesapeake Bay range
from $357.9 million to $1.8 billion. According to DEQ, the
estimated annual reduction of total phosphorus from the two
biggest point source dischargers (Clarksville Wastewater
Treatment Plant and River Ridge) will be 5,327 pounds,
assuming that all the phosphorus in the discharges are to be
removed. The other point source dischargers either have
small effluents or have little nutrients in their discharges.
Although not required by the proposed nutrient criteria, the
nonpoint sources, such as businesses in agriculture, forestry,
and grazing, may be encouraged to reduce their contribution
of nutrients in the lakes and reservoirs on a voluntary basis.
Since nutrient reduction from nonpoint sources is not easily
identified, and not all of the benefits accruing from point
source nutrient reductions are easily quantifiable, total benefit
from the proposed nutrient criteria is unknown.

The board also proposes to restrict the existing dissolved
oxygen criteria during times of thermal stratification to the
upper layer (epilimnion) in man-made lakes and reservoirs.
The rationale is that lakes and reservoirs naturally have low
oxygen levels in the bottom layer during times of stratification.
Nutrient enrichment may contribute to even lower oxygen
levels at these depths. However, those effects of nutrient
enrichment would be controlled by the proposed applicable
nutrient criteria. Therefore, the low oxygen in the deeper
portions of these lakes and reservoirs would only be due to
national conditions. Under the revised dissolved oxygen
criteria, some lakes that are currently on the impaired lake list
and slated for TMDL development because of dissolved
oxygen would no longer show impairment if the dissolved
oxygen criteria is only to be applied to the epilimnion during
stratification. According to DEQ, there will be at least five
lakes’ that would come off the impaired lake list because of
the revised dissolved oxygen criteria. Given that the cost of
developing TMDL is $15,000 for each lake, the total cost

® TMDLs are addressed through §§ 62.1-44.19:4 through 62.1-44.19:8 of the
Code of Virginia. "Water Quality Monitoring, Information, and Restoration Act
(WQMIRA)".

" Source: DEQ.
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savings from not having to initiate the TMDL process for these
five lakes will be at least $75,000.

The net economic impact of the proposed regulatory change
will depend on whether the total benefit exceeds the total cost.
Since the total monetized benefit from the nutrient reductions
is not known, it is not possible to precisely establish whether
the total benefit exceeds the total cost.

Businesses and entities affected. Entities that have
discharges to the lakes or reservoirs will be affected.
According to DEQ, currently there are no permitted
dischargers to the two natural lakes while there are 17
permitted dischargers to the man-made lakes and reservoirs
in the Commonwealth, which include eleven wastewater
treatment plants, four water treatment plants, one power
station and one restaurant. Table 1 lists the 17 dischargers
that will be affected by the proposed regulatory change.

These dischargers may be required to remove part or all of
the nutrients in their discharges and will incur an increased
cost, which will commensurately reduce their profits.
According to DEQ, the estimated total cost for the two biggest
(Clarksville Wastewater Treatment Plant and River Ridge) will
be about $400,000 on an annualized basis, assuming that all
of the phosphorus in their discharges is to be removed. The
estimated total cost for all the 17 dischargers would be
between $400,000 and $1,000,000 on an annualized basis.
However, the dischargers might not be required to comply
until a few years later because the permit limit is only
implemented upon permit issuance and renewal, and there is
an approximately four-year compliance schedule. Therefore,
the actual total cost will be lower. The increase in cost will
reduce the profits for the permitted dischargers, however, for
some entities such as power stations, part of the increased
cost may be passed on to the consumers in the form of
increased price.

Businesses and entities involved in industries such as
commercial fisheries, tourism and recreation, and boat
building and repair will likely benefit from any improvement in
water quality in the lakes and reservoirs.

Table 1 Facility with Discharges to Lakes or
Reservoirs

plant
13 Motts Run Water Treatment Plant
14 Scottsville WTP

15 Crozet WTP

16 Virginia Power - North Anna Power Station

17 Simmons Terminal and Restaurant

Restaurant

# Facility with discharges to
reservoirs

Nine O Three Inc WWTP

US Army Corps of Engineers -
Rudds Creek So

Clarksville WWTP

River Ridge Association Inc
Longwood Sand Filter
Longwood Sand Filter South
US Army Corps of Engineers —
Rudds Creek

Callebs Cove Campground STP
United Company STP

Lake Anna Family Campground
STP

11 Bolar Mountain Complex STP

N

Wastewater
treatment plant

~No obhw

[y
B oo

12 Stafford County - Abel Lake Water

Treatment Plant Water treatment

Localities particularly affected. The proposed regulatory
change will particularly affect the localities where the lakes
and reservoirs are located.

Projected impact on employment. The proposed nutrient
criteria will cause an increased cost due to phosphorus control
for the 17 permitted dischargers. The increase in cost will
commensurately reduce their profits, which will likely reduce
the number of people employed. On the other hand, the
proposed regulation will likely have a positive effect on
employment in industries such as commercial fisheries,
tourism and recreation, and boat building and repair that will
benefit from any improvement in water quality in the lakes and
reservoirs.

Effects on the use and value of private property. The
proposed regulatory change will cause an increased cost for
the 17 permitted dischargers to the lakes and reservoirs,
which may reduce their profit and commensurately, reduce the
asset value of these businesses. Businesses in commercial
fisheries, tourism and recreation, and boat building and repair
that will benefit from water quality improvement in lakes and
reservoirs may experience increases in their profits and
commensurately increased property values. In addition,
improvements in water quality may have a positive impact on
the value of the residential properties in the surrounding
areas.

Small businesses: costs and other effects. According to DEQ,
among the 17 entities that will be affected by the proposed
regulations, an estimated five are small businesses: Nine O
Three Inc, Simmons Terminal and Restaurant, Callebs Cove
Campground, Lake Anna Family Campgrounds, and Bolar
Mountain Complex. These facilittes may be required to
remove part or all of the nutrients in their discharges and will
incur an increased cost, which will commensurately reduce
their profits. However, according to DEQ, these facilities have
small discharges close to or below 0.02 Million Gallons per
Day (MGD), thus the impact of the proposed regulatory
change will likely not be significant.

Small businesses: alternative method that minimizes adverse
impact. An alternative to the proposed regulatory change is to
adopt EPA’s national nutrient criteria rather than developing
state specific criteria. According to DEQ, this alternative plan
will be more stringent than the proposed criteria and will be
more costly to implement. So there is no alternative method
that would both achieve the benefit and have a smaller
adverse impact.

References. Morgan and Owens (2001), Benefits of water
quality policies: the Chesapeake Bay, Ecological Economics,
Volume 39, Issue 2, November 2001, Pages 271-284

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The department has
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reviewed the economic impact analysis prepared by the
Department of Planning and Budget and has no comment.

Summary:

Substantive changes are proposed to amend the Water
Quality Standards regulation to add new numerical and
narrative criteria to protect designated uses of man-made
lakes and reservoirs as well as the two natural lakes in the
Commonwealth from the impacts of nutrients. The proposed
amendments also clarify that the existing dissolved oxygen
criteria during times of thermal stratification should only
apply to the upper layer (epilimnion) in man-made lakes and
reservoirs where nutrient enrichment is controlled by
applicable nutrient criteria in 9 VAC 25-260-187.

PART I.
SURFACE WATER STANDARDS WITH GENERAL,
STATEWIDE APPLICATION.

9 VAC 25-260-5. Definitions.

The following words and terms when used in this chapter shall
have the following meanings unless the context clearly
indicates otherwise:

"Algicides” means chemical substances, most commonly
copper-based, used as a treatment method to control algae
growths.

"Board" means State Water Control Board.

"Chesapeake Bay and its tidal tributaries" means all tidally
influenced waters of the Chesapeake Bay; western and
eastern coastal embayments and ftributaries; James, York,
Rappahannock and Potomac Rivers and all their tidal
tributaries to the end of tidal waters in each tributary (in larger
rivers this is the fall line); and includes subdivisions 1, 2, 3, 4,
5, and 6 of 9 VAC 25-260-390, subdivisions 1, 1b, 1d, 1f and
10 of 9 VAC 25-260-410, subdivisions 5 and 5a of 9 VAC 25-
260-415, subdivisions 1 and 1a of 9VAC 25-260-440,
subdivisions 2, 3, 3a, 3b and 3e of 9 VAC 25-260-520, and
subdivision 1 of 9 VAC 25-260-530. This definition does not
include free flowing sections of these waters.

"Criteria" means elements of the board's water quality
standards, expressed as constituent concentrations, levels, or
narrative statements, representing a quality of water that
supports a particular use. When criteria are met, water quality
will generally protect the designated use.

"Designated uses" means those uses specified in water
quality standards for each water body or segment whether or
not they are being attained.

"Drifting organisms" means planktonic organisms that are
dependent on the current of the water for movement.

"Epilimnion" means the upper layer of nearly uniform
temperature in a thermally stratified man-made lake or
reservoir listed in 9 VAC 25-260-187 B.

"Existing uses" means those uses actually attained in the
water body on or after November 28, 1975, whether or not
they are included in the water quality standards.

“"Lacustrine” means the zone within a lake or reservoir that
corresponds to nonflowing lake-like conditions such as those

near the dam. The other two zones within a reservoir are
riverine (flowing, river-like conditions) and transitional
(transition from river to lake conditions).

"Man-made lake or reservoir" a constructed

impoundment.

means

"Mixing zone" means a limited area or volume of water where
initial dilution of a discharge takes place and where numeric
water quality criteria can be exceeded but designated uses in
the water body on the whole are maintained and lethality is
prevented.

"Natural lake" means an impoundment that is natural in origin.
There are two natural lakes in Virginia: Mountain Lake in Giles
County and Lake Drummond located within the boundaries of
Chesapeake and Suffolk in the Great Dismal Swamp.

"Passing organisms" means free swimming organisms that
move with a mean velocity at least equal to the ambient
current in any direction.

"Primary contact recreation" means any water-based form of
recreation, the practice of which has a high probability for total
body immersion or ingestion of water (examples include but
are not limited to swimming, water skiing, canoeing and
kayaking).

"Pycnocline” means the portion of the water column where
density changes rapidly because of salinity and/or
temperature. In an estuary the pycnocline is the zone
separating deep, cooler more saline waters from the less
saline, warmer surface waters. The upper and lower
boundaries of a pycnocline are measured as a change in
density per unit of depth that is greater than twice the change
of the overall average for the total water column.

"Secondary contact recreation" means a water-based form of
recreation, the practice of which has a low probability for total
body immersion or ingestion of waters (examples include but
are not limited to wading, boating and fishing).

"Swamp waters" means waters with naturally occurring low pH
and low dissolved oxygen caused by: (i) low flow velocity that
prevents mixing and reaeration of stagnant, shallow waters
and (ii) decomposition of vegetation that lowers dissolved
oxygen concentrations and causes tannic acids to color the
water and lower the pH.

"Use attainability analysis" means a structured scientific
assessment of the factors affecting the attainment of the use
which may include physical, chemical, biological, and
economic factors as described in 9 VAC 25-260-10 H.

"Water quality standards" means provisions of state or federal
law which consist of a designated use or uses for the waters
of the Commonwealth and water quality criteria for such
waters based upon such uses. Water quality standards are to
protect the public health or welfare, enhance the quality of
water and serve the purposes of the State Water Control Law
(§ 62.1-44.2 et seq. of the Code of Virginia) and the federal
Clean Water Act (33 USC § 1251 et seq.).
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9 VAC 25-260-50. Numerical criteria for dissolved oxygen,
pH, and maximum temperature.***

DISSOLVED Max.
CLASgw++ DESCRIPTION OF (On)fg\;f);EN PH T(Effgg"
WATERS .
Min. Daily
Avg.
| Open Ocean 5.0 -- 6.0- --
9.0

1] Estuarine Waters 4.0 5.0 6.0- --
(Tidal Water-Coastal 9.0
Zone to Fall Line)

11l Nontidal Waters 4.0 5.0 6.0- 32
(Coastal and 9.0
Piedmont Zones)

\Y, Mountainous Zones 4.0 5.0 6.0- 31
Waters 9.0

\% Stockable Trout 5.0 6.0 6.0- 21
Waters 9.0

VI Natural Trout Waters 6.0 7.0 6.0- 20

9.0
\ii Swamp Waters * * 4.3- **
9.0*

*This classification recognizes that the natural quality of these
waters may fall outside of the ranges for D.O. and pH set forth
above as water quality criteria; therefore, on a case-by-case
basis, criteria for specific Class VIl waters can be developed
that reflect the natural quality of the waterbody. Virginia
Pollutant Discharge Elimination System limitations in Class VII
waters shall meet pH of 6.0 - 9.0.

**Maximum temperature will be the same as that for Classes |
through VI waters as appropriate.

***The water quality criteria in this section do not apply below
the lowest flow averaged (arithmetic mean) over a period of
seven consecutive days that can be statistically expected to
occur once every 10 climatic years (a climatic year begins
April 1 and ends March 31).

****See 9 VAC 25-260-55 for implementation of these criteria
in waters naturally low in dissolved oxygen.

*xxxEor a thermally stratified man-made lake or reservoir in
Class Ill, IV, V or VI waters that are listed in 9 VAC 25-260-
187, these dissolved oxygen criteria apply only to the
epilimnion in the lacustrine portion of the water body. When
these waters are not stratified, the dissolved oxygen criteria
apply throughout the water column.

PART II.
STANDARDS WITH MORE SPECIFIC APPLICATION.

9 VAC 25-260-187. Criteria for man-made lakes and
reservoirs to protect aquatic life and recreational
designated uses from the impacts of nutrients.

A. The list of man-made lakes and reservoirs in subsection B
of this section are those waters previously monitored or
planned for monitoring by the department. Additional man-
made lakes and reservoirs will be added as new reservoirs
are constructed or monitoring data become available from
outside groups or future agency monitoring.

B. Whether or not algicide treatments are used, the
chlorophyll a criteria apply to all waters on the list. The total
phosphorus criteria apply only if a specific man-made lake or

reservoir received algicide treatment during the monitoring
and assessment period of April 1 through October 31.

The 90th percentile of the chlorophyll a data collected at one
meter or less within the lacustrine portion of the man-made
lake or reservoir between April 1 and October 31 in any given
year shall not exceed the chlorophyll a criterion for that water
body for two consecutive assessments. The median of the
total phosphorus data collected at one meter or less within the
lacustrine portion of the man-made lake or reservoir between
April 1 and October 31 in any given year shall not exceed the
total phosphorus criterion for two consecutive assessments for
a water body that received algicide treatment.

Monitoring data used for assessment shall be from sampling
location(s) within the lacustrine portion where observations
are evenly distributed over the seven months from April 1

through October 31 and are in locations that are
representative, either individually or collectively, of the
condition of the man-made lake or reservoir.
Man-made Lake Total
or Reservoir Chlorophyll Phosphorus
Name Location a (ug/L) (pa/L)
Stafford
Able Lake County 35 40
Sussex
Airfield Pond County 35 40
Amelia
Amelia Lake County 35 40
Aquia Reservoir Stafford
(Smith Lake) County 35 40
Bark Camp Lake
(Corder Bottom
Lake,
Lee/Scott/Wise
Lake) Scott County 35 40
Beaver Creek Albemarle
Reservoir County 35 40
Beaverdam
Creek Reservoir
(Beaverdam Bedford
Reservoir) County 35 40
Beaverdam Loudoun
Reservoir County 35 40
Bedford
Reservoir
(Stony Creek Bedford
Reservoir) County 35 40
Big Cherry Lake Wise County 35 40
Breckenridge Prince William
Reservoir County 35 40
Prince
Briery Creek Edward
Lake County 35 40
Brunswick Lake Brunswick
(County Pond) County 35 40
Fairfax
Burke Lake County 35 40
Carvin Cove Botetourt
Reservoir County 35 40
Cherrystone Pittsylvania
Reservoir County 35 40
Chickahominy Charles City
Lake County 35 40
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Pulaski Halifax
Claytor Lake County 25 20 Lake Conner County 35 40
Clifton Forge Frederick
Reservoir Lake Frederick County 35 40
(Smith Creek Alleghany Lake Gaston, Brunswick
Reservoir) County 35 20 (Virginia portion) | County 25 30
Coles Run Augusta Mecklenburg
Reservoir County 10 10 Lake Gordon County 35 40
Stafford
Curtis Lake County 60 40 Lake Keokee Lee County 35 40
Diascund Creek New Kent Lake Kilby Suffolk City 60 40
Reservoir County 35 40 Virginia Beach
Douthat Lake Bath County 25 20 Lake Lawson g:ti:l\ce William 60 40
Augusta
Elkhorn Lake County 10 10 Lake Manassas County 35 40
Emporia Lake Lake Meade Suffolk City 60 40
(Meherrin Greensville
Reservoir) County 35 40 Lake Moomaw Elzizo(rilounty 10 10
Fairystone Lake Henry County 35 40 Lake Nelson County 35 40
Falling Creek Chesterfield Lake Nottoway
Reservoir County 35 40 (Lee Lake, Nottoway
Nottoway/ Nottoway Lake) County 35 40
Fort Pickett Brunswick Culpeper
Reservoir County 35 40 Lake Pelham County 35 40
Gatewood Pulaski . .
Reservoir County 35 40 Lake Prince :ﬂﬁﬂ)kr,g'gtg 35 40
Georges Creek Pittsylvania
Reservoir County 35 40 Lake Robertson \C/I?UIT]?; Beach 35 40
Goose Creek Loudoun Lake Smith Citg 60 40
Reservoir County 35 40 Y
Graham Creek Amherst Lake Whitehurst Norfolk City 25 20
Reservoir County 35 40 . .
Great Creek Lake Wright 282‘;);(' City 60 40
Reservoir Lawrenceville 35 40 Laurel Bed Lake | Count 35 40
Charles City Lee Hall Y
Harrison Lake County 35 40 Reservoir
Harwood Mills
; Newport News Newport
Reservoir York County 60 40 f?ese?voir) Newg City 60 40
Hidden Valley Washington Leesville Bedford
Lake SSIL;Z% 35 40 Reservoir County 25 30
Little Creek Virginia Beach
Hogan Lake County 35 40 Reservoir Cit)g/ 60 40
Appomattox Little Creek James Cit
Holiday Lake County 35 40 Reservoir County y 25 30
Hungry Mother - -
Little River Montgomery
Lake. Smyth Cou_n ty 35 40 Reservoir County 35 40
Hunting Run Spotsylvania Lone Star Lake F
Reservoir County 35 40 (Crystal Lake) Suffolk City 60 40
J. W. Flannagan Dickenson Lone Star Lake
ngre;"ecg;woir County 25 20 G (Crane Lake) | Suffolk City 60 40
N . Lone Star Lake |
Virginia portion . (Butler Lake) Suffolk City 60 40
(Buggs Island Halifax Prince William
Lake) - County 25 30 Lunga Reservoir | County 35 40
Keysville Charlotte Lunenbur
Reservoir County 35 40 Beach Lage Town of
Albemarle S R
Lake Albemarle County 35 40 &/;?':i(;]”sa\‘/ill_lzk@ Victoria 35 40
Lake Anna Louisa County 25 30 Reservoir
Isle of Wight (Beaver Creek
Lake Burnt Mills County 60 40 Reservoir) Henry County 35 40
Chesterfield Mill Creek Ambherst
Lake Chesdin County 35 40 Reservoir County 35 40
Lake Cohoon Suffolk City 60 40 Modest Creek | Town of s 20
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Motts Run Spotsylvania Totier Creek Albemarle
Reservoir County 25 30 Reservoir County 35 40
Mount Jackson Shenandoah Townes Patrick
Reservoir County 35 40 Reservoir County 25 20
Mountain Run Culpeper Troublesome Bucking-ham
Lake County 35 40 Creek Reservoir County 35 40
Spotsylvania Waller Mill
Ni Reservoir County 35 40 Reservoir York County 25 30
North Fork Western Branch
Pound Reservoir | Wise County 35 40 Reservoir Suffolk City 25 20
gg;tgs%si‘: Creek Louisa County 35 20 Wise Reservoir Wise County 25 20
Occoguan Fairfax C. If the nutrient criteria specified for a man-made lake or
Reservoir County 35 40 reservoir in subsection B of this section do not provide for the
bedlar Lake ’ég"l:‘r?t;St o5 20 attainment and maintenance of the water quality standards of
Philpott dow_nstrea_m _waters_ as required |r_1_9 VAC 2_5-260-1(_)_ C, th_e
Reservoir Henry County o5 30 nutrient criteria herein may be modified on a site-specific basis
Phelps Creek to protect the water quality standards of downstream waters.
Reservoir 9 VAC 25-260-310. Special standards and requirements.
(Brookneal Campbell
Reservoir) County 35 40 The special standards are shown in small letters to
E%%%?:Lin Abemarle correspond to lettering in the basin tables. The special
Reservoir County 35 40 standards are as follows:
Rivanna a. Shellfish waters. In all open ocean or estuarine waters
Reservoir capable of propagating shellfish or in specific areas where
(South Fork public or leased private shellfish beds are present,
Rivanna Albemarle
Reservoir) County 35 40 including those waters on which condemnation or restriction
_ Pittsylvania classifications are established by the State Department of
Roaring Fork County 35 40 Health, the following criteria for fecal coliform bacteria will
Rural Retreat apply:
Lake Wythe County 35 40
Prince The geometric mean fecal coliform value for a sampling
Sandy River Edward station shall not exceed an MPN (most probable number) of
Reservoir County 35 40 14 per 100 ml of sample and the 90th percentile shall not
fhenandoah Rockingham exceed 43 for a 5-tube, 3-dilution test or 49 for a 3-tube, 3-
ake County 35 40 dilution test
Rockingham )
Silver Lake _ County 35 40 The shellfish area is not to be so contaminated by
f‘;nk'éh Mountain giﬂfnot;d - 20 radionuclides, pesticides, herbicides, or fecal material that
South Holston Washington the consumption of shellfish might be hazardous.
Reservoir County 25 20 b. Policy for the Potomac Embayments. At its meeting on
Speights Run _ September 12, 1996, the board adopted a policy (9 VAC 25-
;alfi?\ Foiiow Eg:ﬁi(k?ty 60 40 415, Policy for the Potomac Embayments) to control point
RZse?voir County o5 20 source discharges of conventional pollutants into the
Staunton Dam Augusta V_irginig embayment water§ of the Po’.toma<.: Rivgr, anq their
Lake County 35 40 tributaries, from the fall line at Chain Bridge in Arlington
Stonehouse Ambherst County to the Route 301 bridge in King George County. The
Creek Reservoir | County 60 40 policy sets effluent limits for BODs, total suspended solids,
Strasburg Shenandoah phosphorus, and ammonia, to protect the water quality of
Reservoir County 35 40 these high profile waterbodies.
Stumpy Lake Virginia Beach 60 40 ¢c. Cancelled.
Sugar Hollow Albemarle
Regewoh County _ 25 20 2'82:22”23'
Swift Creek Chesterfield ’ ’
Reservoir County 35 40 f. Cancelled.

_ Rockingham g. Occoquan watershed policy. At its meeting on July 26,
Switzer Lake (Ffou_ntl)(/ 10 10 1971 (Minute 10), the board adopted a comprehensive
Talbott Reservoir Cztunncty 35 20 pollution abatement and water quality mgnagement .policy
Thrashers Creek | Amherst for the Occoqqan watersheq. The pollcy set §tnngent
Reservoir County 35 40 treatment and discharge requirements in order to improve

and protect water quality, particularly since the waters are
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an important water supply for Northern Virginia. Following a
public hearing on November 20, 1980, the board, at its
December 10-12, 1980 meeting, adopted as of February 1,
1981, revisions to this policy (Minute 20). These revisions
became effective March 4, 1981. Additional amendments
were made following a public hearing on August 22, 1990,
and adopted by the board at its September 24, 1990,
meeting (Minute 24) and became effective on December 5,
1990. Copies are available upon request from the
Department of Environmental Quality.

h. Cancelled.
i. Cancelled.
j. Cancelled.
k. Cancelled.
|. Cancelled.

m. The following effluent limitations apply to wastewater
treatment facilities in the entire Chickahominy watershed
above Walker's Dam (this excludes effluents consisting
solely of stormwater):

CONSTITUENT CONCENTRATION

1. Biochemical 6.0 mg/l monthly average, with not
Oxygen more than 5% of individual samples to
demand 5-day exceed 8.0 mg/l
at 20

2. Settleable Not to exceed 0.1 ml/l
Solids

3. Suspended 5.0 mg/l monthly average, with not
Solids more than 5% of individual samples to

exceed 7.5 mg/l

4. Ammonia Not to exceed 2.0 mg/l as N
Nitrogen

5. Total Not to exceed 0.1 mg/I monthly
Phosphorus average for all discharges with the

exception of Tyson Foods, Inc. which
shall meet 0.3 mg/l monthly average
and 0.5 mg/I daily maximum.

6. Other Physical
and Chemical
Constituents

Other physical or chemical
constituents not specifically
mentioned will be covered by
additional specifications as conditions
detrimental to the stream arise. The
specific mention of items 1 through 5
does not necessarily mean that the
addition of other physical or chemical
constituents will be condoned.

n. No sewage discharges, regardless of degree of
treatment, should be allowed into the James River between
Bosher and Williams Island Dams.

o. The concentration and total amount of impurities in
Tuckahoe Creek and its tributaries of sewage origin shall be
limited to those amounts from sewage, industrial wastes,
and other wastes which are now present in the stream from
natural sources and from existing discharges in the
watershed.

p. Cancelled.

g. Cancelled.
r. Cancelled.
s. Chlorides not to exceed 40 mg/l at any time.
t. Cancelled.

u. Maximum temperature for the New River Basin from
West Virginia state line upstream to the Giles-Montgomery
County line:

The maximum temperature shall be 27°C (81°F) unless
caused by natural conditions; the maximum rise above
natural temperatures shall not exceed 2.8°C (5°F).

This maximum temperature limit of 81°F was established in
the 1970 water quality standards amendments so that
Virginia temperature criteria for the New River would be
consistent with those of West Virginia, since the stream
flows into that state.

v. The maximum temperature of the New River and its
tributaries (except trout waters) from the Montgomery-Giles
County line upstream to the Virginia-North Carolina state
line shall be 29°C (84°F).

w. Cancelled.

x. Clinch River from the confluence of Dumps Creek at river
mile 268 at Carbo downstream to river mile 255.4. The
special water quality criteria for copper (measured as total
recoverable) in this section of the Clinch River are 12.4 ug/l
for protection from chronic effects and 19.5 pg/l for
protection from acute effects. These site-specific criteria are
needed to provide protection to several endangered species
of freshwater mussels.

y. Tidal freshwater Potomac River and tributaries that enter
the tidal freshwater Potomac River from Cockpit Point
(below Occoquan Bay) to the fall line at Chain Bridge.
During November 1 through February 14 of each year the
30-day average concentration of total ammonia nitrogen (in
mg N/L) shall not exceed, more than once every three years
on the average, the following chronic ammonia criterion:
0.0577 2.487

' pH-7.688 ) X 1.45(100'028(25-MA)())
1+ 10°H"

1+ 107.688»pH
MAX = temperature in °C or 7, whichever is greater.

The default design flow for calculating steady state waste
load allocations for this chronic ammonia criterion is the
30Q10, unless statistically valid methods are employed
which demonstrate compliance with the duration and return
frequency of this water quality criterion.

z. A site specific dissolved copper aquatic life criterion of
16.3 ugl/l for protection from acute effects and 10.5 g/l for
protection from chronic effects applies in the following area:

Little Creek to the Route 60 (Shore Drive) bridge including
Little Channel, Desert Cove, Fishermans Cove and Little
Creek Cove.

Hampton Roads Harbor including the waters within the
boundary lines formed by 1-664 (Monitor-Merrimac Bridge
Tunnel) and [-64 (Hampton Roads Bridge Tunnel),
Willoughby Bay and the Elizabeth River and its tidal
tributaries.
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This criterion reflects the acute and chronic copper aquatic
life criterion for saltwater in 9 VAC 25-260-140 B X a water
effect ratio. The water effect ratio was derived in
accordance with 9 VAC 25-260-140 F.

aa. Reserved.
bb. Reserved.

cc. For Mountain Lake in Giles County, chlorophyll a shall
not exceed 6 pg/L at a depth of 6 meters and
orthophosphate-P shall not exceed 8 pg/L at a depth of one
meter or less.

dd. For Lake Drummond, located within the boundaries of
Chesapeake and Suffolk in the Great Dismal Swamp,
chlorophyll a shall not exceed 35 pg/L and total phosphorus
shall not exceed 40 pg/L at a depth of one meter or less.

PART VIII.
NUTRIENT ENRICHED WATERS.

9 VAC 25-260-350. Designation of nutrient
waters.

enriched

A. The following state waters are hereby designated as
"nutrient enriched waters":

1. Smith-—Mountain—Lake —and —alltributaries* —of —the
impoundment-upstream-to-their headwaters; (Repealed.)

2. Lake—Ghesmﬂ—fFem—ms—dan%ups#eaﬁHe—where—the—Reute. : ;

between-the-dam-and-the-Reoute-360-bridge; (Repealed.)
3. South-Fork-Rivanna-Reservoir-and-all-tributaries-of the
impeoundment-upstream-to-theirheadwaters: (Repealed.)

4. New-River-and-its-tributaries,—except-Peak-GCreek—above
Interstate 81, from-Claytor -Dam—upstream-to-BigReed
{sland-Creek{(Claytor Lake). (Repealed.)

5. Peak Creek from its headwaters to its mouth (confluence
with Claytor Lake), including all tributaries* to their
headwaters;

* When the word "tributaries" is used in this standard, it
does not refer to the mainstem of the water body that has
been named.

6. (Repealed.)
7. (Repealed.)
8. (Repealed.)
9. (Repealed.)
10
11
12. (Repealed.

. (Repealed.)
- )
- )
13. (Repealed.)
- )
- )
- )

Repealed.

14
15
16

Repealed.
Repealed.
Repealed.

17. (Repealed.)
18. (Repealed.)
19. (Repealed.)
20. (Repealed.)

21. Tidal freshwater Blackwater River from the Norfolk and
Western railway bridge at Burdette, Virginia, and tidal
freshwater Nottoway River from the Norfolk and Western
railway bridge at Courtland, Virginia, to the state line,
including all tributaries to their headwaters that enter the
tidal freshwater portions of the Blackwater River and the
Nottoway River; and

22. Stony Creek from its confluence with the North Fork
Shenandoah River to its headwaters including all named
and unnamed tributaries to their headwaters.

B. Whenever any water body is designated as "nutrient
enriched waters," the board shall modify the VPDES permits
of point source dischargers into the "nutrient enriched waters"
as provided in the board's Policy for Nutrient Enriched Waters
(9 VAC 25-40).

* When the word "tributaries” is used in this standard, it does
not refer to the mainstem of the water body that has been
named.

9 VAC 25-260-415. Appomattox River Basin.

SEC. CLASS SP.STDS. SECTION DESCRIPTION

5 ] NEW-18 Appomattox River and its tidal
tributaries from its confluence with
the James River to the end of tidal
waters.

5a Il PWS, NEW-18 Appomattox River and its tidal
tributaries from its mouth to 5
miles upstream of the Virginia-
American Water Company's raw

water intake.

5b 1} PWS, NEW-18 Free flowing tributaries to section

2a.

5c I NEW-2 Appomattox River from the head
of tidal waters, and free flowing
tributaries to the Appomattox
River, to their headwaters, unless
otherwise designated in this

chapter.

5d 1] Swift Creek and its tributaries from
the dam at Pocahontas State Park
upstream to Chesterfield County's

raw water impoundment dam.

5e 1} PWS Swift Creek and its tributaries from
Chesterfield County's raw water
impoundment dam to points 5

miles upstream.

5f 1] PWS;NEW-2 Appomattox River and its
tributaries from Appomattox River
Water Authority's raw water intake
located at the dam at Lake
Chesdin to the headwaters of the

lake.

59 1] PWS The Appomattox River and its
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tributaries from Farmville's raw

water intake (approximately 2.5
miles above the Route 15/45
bridge) to points 5 miles upstream.

9 VAC 25-260-420. James River Basin (Middle). iii
SECTION DESCRIPTION

SEC. CLASS SP.STDS.

6

7a

9a

10

vii

NEW-18

PWS,n

PWS,o

James River and its tributaries
from the fall line at Richmond

(Mayo's Bridge, 14th Street) to the

Rockfish River unless otherwise
designated in this chapter.

Free flowing tributaries to the
James River from Brandon to the

fall line at Richmond, unless
otherwise designated in this

chapter.

(Deleted)

James River and its tributaries
from the low water dam above

14th Street Bridge to Richmond's
raw water intake at Williams Island

Dam.

James River and its tributaries,

unless otherwise designated in
this chapter, from Richmond's raw

water intake at Douglasdale Road,

inclusive of the Williams Island

Dam intake, the Henrico County

raw water intake (at latitude

37°33'32"; longitude 77°37'16") iv
and the Benedictine Society's raw

water intake (latitude 37°34'33";

longitude 77°40'39") to river mile

127.26 (at latitude 37°35'24";

longitude 77°42'33") near public ii

landing site.

Tuckahoe Creek and its tributaries
from its confluence with the James
River to its headwaters.

James River and its tributaries
from a point at latitude 37°40'32";
longitude 77°54'08" to, and
including the Rockfish River,
unless otherwise designated in

this chapter.

Stockable Trout Waters in Section

10

Lynch River from the upper Route
810 crossing near the intersection
of Route 628 2.9 miles upstream ii

(to vy Creek).

Rockfish Creek from its confluence
with the South Fork Rockfish River

to its headwaters.

Natural Trout Waters in Section 10

10a |l

Doyles River from 6.4 miles above
its confluence with Moormans
River above Browns Cove at
Route 629 including all named and

unnamed tributaries.

PWS

Fork Hollow from its confluence
with Ivy Creek upstream including
all named and unnamed
tributaries.

Ivy Creek (Greene County) from
its confluence with the Lynch River
upstream including all named and
unnamed tributaries.

Jones Falls Run from its
confluence with Doyles River
upstream including all named and
unnamed tributaries.

Little Stony Creek (Nelson County)
from its confluence with Stony
Creek upstream including all
named and unnamed tributaries.

Mill Creek (Nelson County) from
its confluence with Goodwin Creek
upstream including all named and
unnamed tributaries.

Mutton Hollow from its confluence
with Swift Run upstream including
all named and unnamed
tributaries.

Pauls Creek (Nelson County) from
1.3 miles above its confluence with
the North Fork Rockfish River
upstream including all named and
unnamed tributaries.

Rodes Creek from its confluence
with Goodwin Creek upstream
including all named and unnamed
tributaries.

South Fork Rockfish River from 8
miles above its confluence with the
Rockfish River upstream including
all named and unnamed
tributaries.

Spruce Creek (Nelson County)
from 1.5 miles above its
confluence with the South Fork
Rockfish River upstream including
all named and unnamed
tributaries.

Stony Creek (Nelson County) from
1 mile above its confluence with
the South Fork Rockfish River
upstream including all named and
unnamed tributaries.

Swift Run from 14.5 miles above
its confluence with the North Fork
Rivanna River upstream including
all named and unnamed
tributaries.

James River at river mile 127.26
near the public landing site and its
tributaries from, and including,
Little River to 5 miles above State
Farm's raw water intake, including
Beaverdam and Courthouse
Creeks, to their headwaters.
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10b
10c

10d

10e

10f

109

10h

10i

10j

10k

\

PWS

PWS

PWS;NEW-3

PWS;NEW-3

PWS;NEW-3

PWS;NEW-3

PWS

(Deleted.)

Willis River and its tributaries
within Cumberland State Forest.

Johnson Creek above the
Schuyler (Nelson County Service
Authority) raw water intake to its
headwaters.

Totier Creek and its tributaries
from the Scottsville (Rivanna
Water and Sewer Authority) raw
water intake to their headwaters
(including the Reservoir).

Powell Creek and its tributaries
from its confluence with the
Rivanna River upstream to their
headwaters.

Beaver Creek and its tributaries
from the Crozet (Rivanna Water
and Sewer Authority) raw water
intake upstream to their
headwaters (including the
reservoir).

Mechums River and its tributaries
from the Rivanna Water and
Sewer Authority's raw water intake
to points 5 miles upstream.

Moormans River and its tributaries
from the Rivanna Water and
Sewer Authority's raw water intake
to points 5 miles upstream
(including Sugar Hollow
Reservoir).

Natural Trout Waters in Section
10i

North Fork Moormans River from
its confluence with Moormans
River upstream including all
named and unnamed tributaries.

Pond Ridge Branch from its
confluence with the North Fork
Moormans River upstream
including all named and unnamed
tributaries.

South Fork Moormans River from
its confluence with Moormans
River upstream including all
named and unnamed tributaries.

South Fork Rivanna River and its
tributaries to their headwaters;
except lvy Creek, from the
Rivanna Water and Sewer
Authority's South Fork Rivanna
River Dam to its confluence with
the Moormans River, and Ivy
Creek to a point 5 miles above the
dam.

James River and its tributaries
from Fork Union Sanitary District's
raw water intake (just below the
Route 15 bridge) to points 5 miles
upstream, including the Slate

River to a point 5 miles above the

intake.

101 1] Lake Monticello in Fluvanna
County.

10m 1l PWS Rivanna River and its tributaries

from the raw water intake for Lake
Monticello (about 2.76 miles above
the Route 600 bridge in Fluvanna
County) to points 5 miles
upstream.

10n Il PWS Ragged Mountain Reservoir
(intake for the Rivanna Water and
Sewer Authority) including its
tributaries to their headwaters.

100 1l PWS The North Fork Rivanna River and
its tributaries from the Rivanna
Water and Sewer Authority's raw
water intake (approximately 1/4
mile upstream of the U. S. Route
29 bridge north of Charlottesville)
to points 5 miles upstream.

10p |l PWS Troublesome Creek in
Buckingham County from
Buckingham County's raw water
intake point at a flood control dam
south of the Route 631 bridge to a
point 5 miles upstream.

109 1l PWS Allen Creek and its tributaries from
the Wintergreen Mountain Village's
primary raw water intake at Lake
Monocan at latitude 37°54'15";
longitude 78°52'10" to a point
upstream at latitude 37°53'59";
longitude 78°53'14".

10r 1l PWS Stony Creek from the diversion
structure at latitude 37°54'00";
longitude 78°53'47" to its
headwaters inclusive of the Stony
Creek raw water intake just
upstream of the Peggy's Pinch
booster pump station.

10s |l PWS Mechunk Creek and its tributaries
from the Department of
Corrections raw water intake (at
the US Route 250 bridge
37°58'57.6", 78°18'48.1") to points
5 miles upstream.

9 VAC 25-260-450. Roanoke River Basin (Roanoke River
Subbasin).

Roanoke River Subbasin
SEC. CLASS SP. STDS. SECTION DESCRIPTION

1 1 PWS Lake Gaston and the John Kerr
Reservoir in Virginia and their
tributaries in Virginia, unless
otherwise designated in this chapter
(not including the Roanoke or the
Dan Rivers). The Roanoke River
Service Authority's water supply
intake is in this section.

1a Il s Dockery Creek and its tributaries to
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2a

2b

2c
2d

2e

2f

29

3a

3b
3c

3d

\

\

PWS

PWS

PWS

PWS

PWS

PWS

PWS

PWS
PWS

PWS

PWS

their headwaters.

Dan River and its tributaries from
the John Kerr Reservoir to the
Virginia-North Carolina state line
just east of the Pittsylvania-Halifax
County line, unless otherwise
designated in this chapter.

Dan River from South Boston's raw
water intake upstream to Paces
(below Route 658 bridge).

Banister River and its tributaries
from Burlington Industries' inactive
raw water intake (about 2000 feet
downstream of Route 360) inclusive
of the Town of Halifax intake at the
Banister Lake dam upstream to the
Pittsylvania/Halifax County Line
(designation for main stem and
tributaries ends at the county line).

(Deleted)

Cherrystone Creek from Chatham's
raw water intake upstream to its
headwaters.

Georges Creek from Gretna's raw
water intake upstream to its
headwaters.

Banister River and its tributaries
from point below its confluence with
Bearskin Creek (at latitude
36°46'15"; longitude 79°27'08") just
east of Route 703, upstream to their
headwaters.

Whitethorn Creek and its tributaries
from its confluence with Georges
Creek upstream to their
headwaters.

Dan River and its tributaries from
the Virginia-North Carolina state
line just east of the
Pittsylvania-Halifax County line
upstream to the state line just east
of Draper, N. C., unless otherwise
designated in this chapter.

Dan River from the Schoolfield Dam
including the City of Danville's main
water intake located just upstream
of the Schoolfield Dam, upstream to
the Virginia-North Carolina state
line.

Cascade Creek and its tributaries.

Smith River and its tributaries from
the Virginia-North Carolina state
line to, but not including, Home
Creek.

Smith River from DuPont's
(inactive) raw water intake upstream
to the Philpott Dam, unless
otherwise designated in this
chapter.

Natural Trout Waters in Section 3d

3e

3f

39

\

Vi

PWS

Smith River from DuPont's
(inactive) raw water intake upstream
to the Philpott Dam, unless
otherwise designated in this
chapter.

Philpott Reservoir, Fairystone Lake
and their tributaries.

Stockable Trout Waters in Section
3e

Otter Creek from its confluence with
Rennet Bag Creek (Philpott
Reservoir) to its headwaters.

Smith River (Philpott Reservoir
portion) from the Philpott Dam (river
mile 46.80) to river mile 61.14, just
above the confluence with Small
Creek.

Rennet Bag Creek from its
confluence with the Smith River to
the confluence of Long Branch
Creek.

Natural Trout Waters in Section 3e

Brogan Branch from its confluence
with Rennet Bag Creek upstream
including all named and unnamed
tributaries.

Rennet Bag Creek from the
confluence of Long Branch Creek
upstream including all named and
unnamed tributaries.

Roaring Run from its confluence
with Rennet Bag Creek upstream
including all named and unnamed
tributaries.

North Mayo River and South Mayo
River and their tributaries from the

Virginia-North Carolina state line to
points 5 miles upstream.

Interstate streams in the Dan River
watershed above the point where
the Dan crosses the Virginia-North
Carolina state line just east of
Draper, N. C., (including the Mayo
and the Smith watersheds), unless
otherwise designated in this
chapter.

Stockable Trout Waters in Section
39

Dan River from the Virginia-North
Carolina state line upstream to the
Pinnacles Power House.

Little Dan River from its confluence
with the Dan River 7.8 miles
upstream.

Smith River from river mile 61.14
(just below the confluence of Small
Creek), to Route 704 (river mile
69.20).
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\
ii
ii
iii
i
ii
iii
ii
ii
3h v PWS
\
iii
iii
iii
iii
3i \Y PWS
3j \ PWS

Natural Trout Waters in Section 3g

Dan River from Pinnacles Power
House to Townes Dam.

Dan River from headwaters of
Townes Reservoir to Talbott Dam.

Little Dan River from 7.8 miles
above its confluence with the Dan
River upstream including all named
and unnamed tributaries.

North Prong of the North Fork Smith
River from its confluence with the
North Fork Smith River upstream
including all named and unnamed
tributaries.

North Fork Smith River from its
confluence with the Smith River
upstream including all named and
unnamed tributaries.

Smith River from Route 704 (river
mile 69.20) to Route 8 (river mile
77.55).

Smith River from Route 8
(approximate river mile 77.55)
upstream including all named and
unnamed tributaries.

South Mayo River from river mile
38.8 upstream including all named
and unnamed tributaries.

South Mayo River and its tributaries
from the Town of Stuart's raw water
intake 0.4 mile upstream of its
confluence with the North Fork
Mayo River to points 5 miles
upstream.

Natural Trout Waters in Section 3h

Brushy Fork from its confluence
with the South Mayo River
upstream including all named and
unnamed tributaries.

Lily Cove Branch from its
confluence with Rye Cove Creek
upstream including all named and
unnamed tributaries.

Rye Cove Creek from its confluence
with the South Mayo River
upstream including all named and
unnamed tributaries.

South Mayo River from river mile
33.8 upstream including all named
and unnamed tributaries.

Hale Creek and its tributaries from
the Fairy Stone State Park's raw
water intake 1.7 miles from its
confluence with Fairy Stone Lake
upstream to its headwaters.

Smith River and its tributaries from
the Henry County Public Service
Authority's raw water intake about
0.2 mile upstream of its confluence

Vi

Vi

Vi

with Town Creek to points 5 miles
upstream.

Intrastate tributaries to the Dan
River above the Virginia-North

Carolina state line just east of

Draper, North Carolina, to their
headwaters, unless otherwise

designated in this chapter.

Stockable Trout Waters in Section 4

Browns Dan River from the
intersection of Routes 647 and 646
to its headwaters.

Little Spencer Creek from its
confluence with Spencer Creek to
its headwaters.

Poorhouse Creek from its
confluence with North Fork South
Mayo River upstream to Route 817.

Rock Castle Creek from its
confluence with the Smith River
upstream to Route 40.

Natural Trout Waters in Section 4

Barnard Creek from its confluence
with the Dan River upstream
including all named and unnamed
tributaries.

Big Cherry Creek from its
confluence with Ivy Creek upstream
including all named and unnamed
tributaries.

. .
vy ;I; EEEE. or-ite-60 wence '.'t
Camp Branch from its confluence
with vy Creek upstream including
all named and unnamed tributaries.

Haunted Branch from its confluence
with Barnard Creek upstream
including all named and unnamed
tributaries.

Hookers Creek from its confluence
with the Little Dan River upstream
including all named and unnamed
tributaries.

Ilvy Creek from Coleman's Mill Pond
upstream to Route 58
(approximately 2.5 miles).

Ivy Creek from its confluence with
the Dan River upstream including
all named and unnamed tributaries.

Little lvy Creek from its confluence
with Ivy Creek upstream including
all named and unnamed tributaries.

Little Rock Castle Creek from its
confluence with Rock Castle Creek
upstream including all named and
unnamed tributaries.
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*k

Vi

ok

Vi

Maple Swamp Branch from its
confluence with Round Meadow
Creek upstream including all named
and unnamed tributaries.

Mayberry Creek from its confluence
with Round Meadow Creek
upstream including all named and
unnamed tributaries.

Mill Creek from its confluence with
the Dan River upstream including
all named and unnamed tributaries.

North Fork South Mayo River from
its confluence with the South Mayo
River upstream including all named
and unnamed tributaries.

Patrick Springs Branch from its
confluence with Laurel Branch
upstream including all named and
unnamed tributaries.

Polebridge Creek from Route 692
upstream including all named and
unnamed tributaries.

Poorhouse Creek from Route 817
upstream including all named and
unnamed tributaries.

Rhody Creek from its confluence
with the South Mayo River
upstream including all named and
unnamed tributaries.

Rich Creek from Route 58 upstream
including all named and unnamed
tributaries.

Roaring Creek from its confluence
with the Dan River upstream
including all named and unnamed
tributaries.

Rock Castle Creek from Route 40
upstream including all named and
unnamed tributaries.

Round Meadow Creek from its
confluence with the Dan River
upstream including all named and
unnamed tributaries.

Sawpit Branch from its confluence
with Round Meadow Creek
upstream including all named and
unnamed tributaries.

Shooting Creek from its confluence
with the Smith River upstream
including all named and unnamed
tributaries.

Spencer Creek from Route 692
upstream including all named and
unnamed tributaries.

Squall Creek from its confluence
with the Dan River upstream
including all named and unnamed
tributaries.

4a

4b

4c

5a

5b

5¢c

Vi

\

PWS

PWS

PWS

PWS

PWS

PWS

Tuggle Creek from its confluence
with the Dan River upstream
including all named and unnamed
tributaries.

Widgeon Creek from its confluence
with the Smith River upstream
including all named and unnamed
tributaries.

Intrastate tributaries (includes
Beaver Creek, Little Beaver Creek,
and Jones Creek, for the City of
Martinsville) to the Smith River from
DuPont's (inactive) raw water intake
to points 5 miles upstream from
Fieldcrest Cannon's raw water
intake.

Marrowbone Creek and its
tributaries from the Henry County
Public Service Authority's raw water
intake (about 1/4 mile upstream
from Route 220) to their
headwaters.

Leatherwood Creek and its
tributaries from the Henry County
Public Service Authority's raw water
intake 8 miles upstream of its
confluence with the Smith River to
points 5 miles upstream.

Roanoke Staunton River from the
headwaters of the John Kerr
Reservoir to Leesville Dam unless
otherwise designated in this
chapter.

Tributaries to the Roanoke
Staunton River from the headwaters
of the John Kerr Reservoir to
Leesville Dam, unless otherwise
designated in this chapter.

Stockable Trout Waters in Section
5a

Day Creek from Route 741 to its
headwaters.

Natural Trout Waters in Section 5a

Gunstock Creek from its confluence
with Overstreet Creek upstream
including all named and unnamed
tributaries.

Overstreet Creek from its
confluence with North Otter Creek
upstream including all named and
unnamed tributaries.

Spring Creek from Keysville's raw
water intake upstream to its
headwaters.

Falling River and its tributaries from
a point just upstream from State
Route 40 (the raw water source for
Dan River, Inc.) to points 5 miles
upstream and including the entire
Phelps Creek watershed which
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5d

5e

5f

59

5h

5i

5]

6a

\

Vi

Vi

PWS

PWS

PWS

PWS

PWS

pH-6.5-9.5

pH-6.5-9.5

contains the Brookneal Reservoir.

Falling River and its tributaries from
5 miles above Dan River, Inc. raw
water intake to its headwaters.

Reed Creek from Altavista's raw
water intake upstream to its
headwaters.

Big Otter River and its tributaries
from Bedford's raw water intake to
points 5 miles upstream, and Stony
Creek and Little Stony Creek
upstream to their headwaters.

Natural Trout Waters in Section 5f

Little Stony Creek from 1 mile
above its confluence with Stony
Creek upstream including all named
and unnamed tributaries.

Stony Creek from the Bedford
Reservoir upstream including all
named and unnamed tributaries.

Big Otter River and its tributaries
from 5 miles above Bedford's raw
water intake upstream to their
headwaters.

Ash Camp Creek and that portion of
Little Roanoke Creek from its
confluence with Ash Camp Creek to
the Route 47 bridge.

The Roanoke River and its
tributaries from the Town of
Altavista's raw water intake, 0.1
mile upstream from the confluence
of Sycamore Creek, to points 5
miles upstream.

Big Otter River and its tributaries

from the Campbell County Utilities
and Service Authority's raw water
intake to points 5 miles upstream.

Roanoke River from a point (at
latitude 37°15'53"; longitude
79°54'00") 5 miles above the
headwaters of Smith Mountain Lake
upstream to Salem's #1 raw water
intake.

Stockable Trout Waters in Section 6

Roanoke River from its junction
from Routes 11 and 419 to Salem's
#1 raw water intake.

Tributaries of the Roanoke River
from Leesville Dam to Niagra
Reservoir, unless otherwise
designated in this chapter.

Stockable Trout Waters in Section
6a

Gourd Creek from 1.3 miles above
its confluence with Snow Creek to
its headwaters.

Maggodee Creek from Boones Mill

6b
6¢

6d

6e

6f

6g

6h

6i

Vi

Vi

\

vii

\

PWS

PWS

PWS-NEW-4

PWS

PWS

PWS

upstream to Route 862
(approximately 3.8 miles).

South Fork Blackwater River form
its confluence with the Blackwater
River upstream to Roaring Run.

South Prong Pigg River from its
confluence with the Pigg River to its
headwaters.

Natural Trout Waters in Section 6a

Daniels Branch from its confluence
with the South Fork Blackwater
River upstream including all named
and unnamed tributaries.

Green Creek from Roaring Run
upstream including all named and
unnamed tributaries.

Pigg River from 1 mile above the
confluence of the South Prong Pigg
River upstream including all named
and unnamed tributaries.

Roaring Run from its confluence
with the South Fork Blackwater
River upstream including all named
and unnamed tributaries.

(Deleted)

Falling Creek Reservoir and
Beaverdam Reservoir.

Tributaries of the Roanoke River
from Niagra Reservoir to Salem's
#1 raw water intake, unless
otherwise designated in this
chapter.

Stockable Trout Waters in Section
6d

Tinker Creek from its confluence
with the Roanoke River north to
Routes 11 and 220.

Natural Trout Waters in Section 6d

Glade Creek from its junction with
Route 633 to the Bedford County
line.

Carvin Cove Reservoir and its
tributaries to their headwaters.

Blackwater River and its tributaries
from the Town of Rocky Mount's
raw water intake (just upstream of
State Route 220) to points 5 miles
upstream.

Tinker Creek from the City of
Roanoke's raw water intake (about
0.4 mile downstream from Glebe
Mills) upstream 5 miles.

Roanoke River from Leesville Dam
to Smith Mountain Dam (Gap of
Smith Mountain), excluding all
tributaries to Leesville Lake.

Roanoke River from Smith
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7a

Vi

Vi

Vi

Vi

Vi

\

pH-6.5-9.5

pH-6.5-9.5

pH-6.5-9.5

PWS
pH-6.5-9.5

Mountain Dam (Gap of Smith
Mountain) upstream to a point (at
latitude 37°15'53"; longitude
79°54'00" and its tributaries to points
5 miles above the 795.0 foot contour
(normal pool elevation) of Smith
Mountain Lake.

Roanoke River and its tributaries,
unless otherwise designated in this
chapter, from Salem's #1 raw water
intake to their headwaters.

Stockable Trout Waters in Section 7

Elliott Creek from the confluence of
Rocky Branch to its headwaters.

Goose Creek from its confluence
with the South Fork Roanoke River
to its headwaters.

Mill Creek from its confluence with
Bottom Creek to its headwaters.

Roanoke River from 5 miles above
Salem's #2 raw water intake to the
Spring Hollow Reservoir intake (see
section 7b).

Smith Creek from its confluence
with Elliott Creek to its headwaters.

South Fork Roanoke River from 5
miles above the Spring Hollow
Reservoir intake (see section 7b) to
the mouth of Bottom Creek (river
mile 17.1).

Natural Trout Waters in Section 7

Big Laurel Creek from its
confluence with Bottom Creek
upstream including all named and
unnamed tributaries.

Bottom Creek from its confluence
with the South Fork Roanoke River
upstream including all named and
unnamed tributaries.

Lick Fork (Floyd County) from its
confluence with Goose Creek
upstream including all named and
unnamed tributaries.

Mill Creek from its confluence with
the North Fork Roanoke River
upstream including all named and
unnamed tributaries.

Purgatory Creek from Camp Alta
Mons upstream including all named
and unnamed tributaries.

Spring Branch from its confluence
with the South Fork Roanoke River
upstream including all named and
unnamed tributaries.

Roanoke River and its tributaries
from Salem's #1 raw water intake to
points 5 miles upstream from
Salem's #2 raw water intake.

7b

Vi

PWS
pH-6.5-9.5

PWS
pH-6.5-9.5

PWS, pH 6.5-
95

Stockable Trout Waters in Section
7a

Roanoke River from Salem's #1 raw
water intake to a point 5 miles
upstream from Salem's #2 raw
water intake.

Roanoke River and its tributaries
from the Spring Hollow Reservoir
intake (37°14'2.59"/80°10'39.61")
upstream to points 5 miles
upstream.

Stockable Trout Waters in Section
b

Roanoke River from the Spring
Hollow Reservoir intake to the
Montgomery County line.

South Fork Roanoke River from its
confluence with the Roanoke River
to 5 miles above the Spring Hollow
Reservoir intake.

9 VAC 25-260-480. Chowan and Dismal Swamp (Albemarle
Sound Subbasin).

Albemarle Sound Subbasin

SEC. CLASS

1

1a

1b

1c

SP. STDS.

PWS

PWS

dd

SECTION DESCRIPTION

Back Bay and its tributaries in the
City of Virginia Beach to the
Virginia-North Carolina state line
and the Northwest River and its
tidal tributaries from the
Virginia-North Carolina state line to
the free flowing portion, unless
otherwise designated in this chapter
and North Landing River and its
tidal tributaries from the
Virginia-North Carolina state line to
the Great Bridge Lock.

The free flowing portions of streams
in Section 1 and tributaries of
Stumpy Lake.

Stumpy Lake (raw water supply for
the City of Norfolk) and feeder
streams to points 5 miles upstream.

Northwest River and its tributaries
from the City of Chesapeake's raw
water intake to points 5 miles
upstream and points 5 miles
downstream.

Intracoastal Waterway (portions not
described in Section 1).

Lake Drummond, including feeder
ditches, and all interstate tributaries
of the Dismal Swamp between
Virginia and North Carolina.

Virginia Register of Regulations

1504



Proposed Regulations

9 VAC 25-260-540. New River Basin.

SEC. CLASS  SP.STDS

1 v

viii

viii

Vi

Vi

u

SECTION DESCRIPTION

New River and its tributaries, unless
otherwise designated in this
chapter, from the Virginia-West
Virginia state line to the
Montgomery-Giles County line.

Stockable Trout Waters in Section 1

Laurel Creek (a tributary to Wolf
Creek in Bland County) from Rocky
Gap to the Route 613 bridge one
mile west of the junction of Routes
613 and 21.

Laurel Creek (Bland County) from
its confluence with Hunting Camp
Creek 3.2 miles upstream.

Little Wolf Creek (Bland County)
from its confluence with Laurel
Creek 2.6 miles upstream.

Sinking Creek from 5.1 miles above
its confluence with the New River
10.8 miles upstream (near the
Route 778 crossing).

Sinking Creek from the Route 778
crossing to the Route 628 crossing.

Spur Branch from its confluence
with Little Walker Creek to its
headwaters.

Walker Creek from the Route 52
bridge to its headwaters.

Wolf Creek (Bland County) from
Grapefield to its headwaters.

Natural Trout Waters in Section 1

Bear Spring Branch from its
confluence with the New River
upstream including all named and
unnamed tributaries.

Clear Fork (Bland County) from
river mile 8.5 upstream including all
named and unnamed tributaries.

Cove Creek (Tazewell County) from
its confluence with Clear Fork
upstream including all named and
unnamed tributaries.

Cox Branch from its confluence with
Clear Fork to Tazewell's raw water
intake (river mile 1.6).

Ding Branch from its confluence
with Nobusiness Creek upstream
including all named and unnamed
tributaries.

Dry Fork (Bland County) from 4.8
miles above its confluence with
Laurel Creek upstream including all
named and unnamed tributaries.

East Fork Cove Creek (Tazewell
County) from its confluence with
Cove Creek upstream including all
named and unnamed tributaries.

Hunting Camp Creek from its
confluence with Wolf Creek
upstream including all named and
unnamed tributaries.

Hunting Camp Creek from its
confluence with Wolf Creek 8.9
miles upstream.

Hunting Camp Creek from 8.9 miles
above its confluence with Wolf
Creek 3 miles upstream.

Laurel Creek (tributary to Wolf
Creek in Bland County) from Camp
Laurel in the vicinity of Laurel Fork
Church, upstream including all
named and unnamed tributaries.

Laurel Creek from a point 0.7 mile
from its confluence with Sinking
Creek upstream including all named
and unnamed tributaries.

Little Creek (Tazewell County) from
1.5 miles above its confluence with
Wolf Creek above the Tazewell
County Sportsmen's Club Lake
upstream including all named and
unnamed tributaries.

Mercy Branch from its confluence
with Mill Creek upstream including
all named and unnamed tributaries.

Mill Creek from the Narrows Town
line upstream including all named
and unnamed tributaries.

Mudley Branch from its confluence
with the West Fork Cove Creek
upstream including all named and
unnamed tributaries.

Nobusiness Creek from its
confluence with Kimberling Creek
upstream including all named and
unnamed tributaries.

(Nobusiness Creek from its
confluence with Kimberling Creek
4.7 miles upstream.)

(Nobusiness Creek from 4.7 miles
above its confluence with
Kimberling Creek upstream
including all named and unnamed
tributaries.)

Oneida Branch from its confluence
with the West Fork Cove Creek
upstream including all named and
unnamed tributaries.

Panther Den Branch from its
confluence with Nobusiness Creek
upstream including all named and
unnamed tributaries.
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1a

1b

1c

1d

\%

Vi

\

cc

Piney Creek from its confluence
with the New River upstream
including all named and unnamed
tributaries.

Wabash Creek from its confluence
with Walker Creek upstream
including all named and unnamed
tributaries.

West Fork Cove Creek from its
confluence with Cove Creek
upstream including all named and
unnamed tributaries.

(Deleted)

Wolf Creek and its tributaries in
Virginia from its confluence with Mill
Creek upstream to the Giles-Bland
County line.

(Deleted)

Stony Creek and its tributaries,
unless otherwise designated in this
chapter, from its confluence with the
New River upstream to its
headwaters, and Little Stony Creek
and its tributaries from its
confluence with the New River to its
headwaters.

Stockable Trout Waters in Section
1d

Stony Creek (Giles County) from its
confluence with the New River to its
confluence with Laurel Branch.

Natural Trout Waters in Section 1d

Dismal Branch from its confluence
with Stony Creek upstream
including all named and unnamed

tributaries. 1e

Dixon Branch from its confluence
with North Fork Stony Creek
upstream including all named and
unnamed tributaries.

Hemlock Branch from its confluence
with Little Stony Creek upstream
including all named and unnamed
tributaries.

Laurel Branch from its confluence
with Stony Creek upstream
including all named and unnamed
tributaries.

Laurel Creek from its confluence
with Little Stony Creek upstream
including all named and unnamed
tributaries.

Little Stony Creek from its 1#
confluence with the New River

upstream including all named and 19
unnamed tributaries.

\

PWS,u

PWS

Maple Flats Branch from its
confluence with Little Stony Creek
upstream including all named and
unnamed tributaries.

Meredith Branch from its confluence
with Little Stony Creek upstream
including all named and unnamed
tributaries.

Nettle Hollow from its confluence
with Little Stony Creek upstream

including all named and unnamed
tributaries.

North Fork Stony Creek from its
confluence with Stony Creek
upstream including all named and
unnamed tributaries.

Pine Swamp Branch from its
confluence with Stony Creek
upstream including all named and
unnamed tributaries.

Pond Drain from its confluence with
Little Stony Creek upstream
including all named and unnamed
tributaries.

Stony Creek (Giles County) from
the confluence of Laurel Branch at
Olean upstream including all named
and unnamed tributaries.

White Rock Branch from its
confluence with Stony Creek
upstream including all named and
unnamed tributaries.

Wildcat Hollow from its confluence
with Stony Creek upstream
including all named and unnamed
tributaries.

Kimberling Creek and its tributaries
from Bland Correctional Farm's raw
water intake to points 5 miles
upstream.

Natural Trout Waters in Section 1e

Dismal Creek from its confluence
with Kimberling Creek upstream
including all named and unnamed
tributaries.

Pearis Thompson Branch from its
confluence with Dismal Creek
upstream including all named and
unnamed tributaries.

Standrock Branch from its
confluence with Dismal Creek
upstream including all named and
unnamed tributaries.

(Deleted)

Bluestone River and its tributaries,
unless otherwise designated in this
chapter, from the Virginia-West
Virginia state line upstream to their
headwaters.
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1h

1i

1]
1k

\

v

V@i

Vi

Vi

Vi

PWS,u

PWS

PWS

PWS

PWS

v, NEW-5

Bluestone River and its tributaries
from Bluefield's raw water intake
upstream to its headwaters.

Natural Trout Waters in Section 1h

Bluestone River from a point
adjacent to the Route 650/460
intersection to a point 5.7 miles
upstream.

Big Spring Branch from the Town of
Pocahontas' intake, from the
Virginia-West Virginia state line,
including the entire watershed in
Abbs Valley (the Town of
Pocahontas' intake is located in
West Virginia (at latitude 37°18'23"
and longitude 81°18'54").

(Deleted)

Walker Creek and its tributaries
from the Wythe-Bland Water and
Sewer Authority's raw water intake
(for Bland) to points 5 miles
upstream.

Cox Branch and its tributaries from
Tazewell's raw water intake at the

Tazewell Reservoir (river mile 1.6)
to headwaters.

New River and its tributaries, unless
otherwise designated in this
chapter, from the Montgomery-Giles
County line upstream to the
Virginia-North Carolina state line (to
include Peach Bottom Creek from
its confluence with the New River to
the mouth of Little Peach Bottom
Creek).

Stockable Trout Waters in Section 2

Beaverdam Creek from its
confluence with the Little River to its
headwaters.

Big Indian Creek from its
confluence with the Little River to a
point 7.4 miles upstream.

Boyd Spring Run from its
confluence with the New River to its
headwaters.

Brush Creek from the first bridge on
Route 617 south of the junction of
Routes 617 and 601 to the Floyd
County line.

Camp Creek from its confluence
with the Little River to its
headwaters.

Cove Creek (Wythe County) from
Route 77, 8.1 miles above its
confluence with Reed Creek, 10.5
miles upstream.

Dodd Creek from its confluence with
the West Fork Little River to its
headwaters.

Vi

Vi

Vi

Vi

Vi

Vi

Vi

Vi

Vi

Vi

Vi

Vi

Vi

Vi

Vi

Dodd Creek from its confluence with
the West Fork Little River 4 miles
upstream.

Dodd Creek from 4 miles above its
confluence with the West Fork Little
River to its headwaters.

East Fork Stony Fork from its
confluence with Stony Fork 4 miles
upstream.

Elk Creek from its confluence with
Knob Fork Creek to the junction of
State Routes 611 and 662.

Gullion Fork from its confluence
with Reed Creek 3.3 miles
upstream.

Little Brush Creek from its
confluence with Brush Creek 1.9
miles upstream.

Lost Bent Creek from its confluence
with the Little River to its
headwaters.

Middle Creek from its confluence
with Little River to its headwaters.

Middle Fox Creek from its
confluence with Fox Creek 4.1 miles
upstream.

Mill Creek (Wythe County) from its
confluence with the New River 3.7
miles upstream.

North Fork Greasy Creek from its
confluence with Greasy Creek to its
headwaters.

Oldfield Creek from its confluence
with the Little River to its
headwaters.

Peach Bottom Creek from the
mouth of Little Peach Bottom Creek
to its headwaters.

Pine Branch from its confluence
with the Little River to its
headwaters.

Pine Creek (Carroll County) from its
confluence with Big Reed Island
Creek to its headwaters.

Piney Fork from its confluence with
Greasy Creek to its headwaters.

Poor Branch from its confluence
with the New River to its
headwaters.

Poverty Creek (Montgomery
County) from its confluence with
Toms Creek to its headwaters.
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Vi

Vi

Vi

Vi

Vi

Vi

Vi

Vi

\

Reed Creek (Wythe County) within
the Jefferson National Forest from

57 miles above its confluence with

the New River 6.8 miles upstream,
unless otherwise designated in this
chapter.

Shady Branch from its confluence
with Greasy Creek to its
headwaters.

Shorts Creek from 6.2 miles above
its confluence with the New River in
the vicinity of Route 747, 3 miles
upstream.

South Fork Reed Creek from river
mile 6.8 (at Route 666 below
Groseclose) 11.9 miles upstream.

St. Lukes Fork from its confluence
with Cove Creek 1.4 miles
upstream.

Stony Fork (Wythe County) from 1.9
miles above its confluence with
Reed Creek at the intersection of
Routes 600, 682, and 21/52 at
Favonia 5.7 miles upstream.

Toms Creek from its confluence
with the New River to its
headwaters.

West Fork Big Indian Creek from its
confluence with Big Indian Creek to
its headwaters.

West Fork Peak Creek from the
Forest Service Boundary to its
headwaters.

Wolf Branch from its confluence
with Poor Branch 1.2 miles
upstream.

Natural Trout Waters in Section 2

Baker Branch from its confluence
with Cabin Creek upstream
including all named and unnamed
tributaries.

Baldwin Branch from 0.2 mile above
its confluence with Big Horse Creek
at the Grayson County - Ashe
County state line upstream
including all named and unnamed
tributaries.

Bear Creek (Carroll County) from its
confluence with Laurel Fork
upstream including all named and
unnamed tributaries.

Beaver Creek from its confluence
with the Little River upstream
including all named and unnamed
tributaries.

Beaverdam Creek (Carroll County)
from its confluence with Crooked
Creek upstream including all named
and unnamed tributaries.

Big Branch from its confluence with
Greasy Creek upstream including
all named and unnamed tributaries.

Big Horse Creek from 12.8 miles
above its confluence with the North
Fork New River (above the state
line below Whitetop) upstream
including all named and unnamed
tributaries.

Big Indian Creek from a point 7.4
miles upstream of its confluence
with the Little River upstream
including all named and unnamed
tributaries.

Big Laurel Creek from its
confluence with the Little River
upstream including all named and
unnamed tributaries.

Big Laurel Creek from its
confluence with Pine Creek
upstream including all named and
unnamed tributaries.

Big Reed Island Creek from Route
221 upstream including all named
and unnamed tributaries.

Big Run from its confluence with the
Little River upstream including all
named and unnamed tributaries.

Big Wilson Creek from its
confluence with the New River
upstream including all named and
unnamed tributaries.

Big Wilson Creek from its
confluence with the New River 8.8
miles upstream.

Big Wilson Creek from 8.8 miles
above its confluence with the New
River 6.6 miles upstream.

Blue Spring Creek from its
confluence with Cripple Creek
upstream including all named and
unnamed tributaries.

Boothe Creek from its confluence
with the Little River upstream
including all named and unnamed
tributaries.

Bournes Branch from its confluence
with Brush Creek upstream
including all named and unnamed
tributaries.

Brannon Branch from its confluence
with Burks Fork upstream including
all named and unnamed tributaries.

Brier Run from its confluence with
Big Wilson Creek upstream
including all named and unnamed
tributaries.

Virginia Register of Regulations

1508



Proposed Regulations

Buffalo Branch from its confluence
with Laurel Fork upstream including
all named and unnamed tributaries.

Burgess Creek from its confluence
with Big Horse Creek upstream
including all named and unnamed
tributaries.

Burks Fork from the Floyd-Carroll
County line upstream including all
named and unnamed tributaries.

Byars Creek from its confluence
with Whitetop Creek upstream
including all named and unnamed
tributaries.

Cabin Creek from its confluence
with Helton Creek upstream
including all named and unnamed
tributaries.

Cabin Creek from its confluence
with Helton Creek 3.2 miles
upstream.

Cabin Creek from 3.2 miles above
its confluence with Helton Creek
upstream including all named and
unnamed tributaries.

Cherry Creek from its confluence
with Big Reed Island Creek
upstream including all named and
unnamed tributaries.

Chisholm Creek from its confluence
with Laurel Fork upstream including
all named and unnamed tributaries.

Crigger Creek from its confluence
with Cripple Creek upstream
including all named and unnamed
tributaries.

Cripple Creek from the junction of
the stream and U. S. Route 21 in
Wythe County upstream including
all named and unnamed tributaries.

Crooked Creek (Carroll County)
from Route 707 to Route 620.

Crooked Creek from Route 620
upstream including all named and
unnamed tributaries.

Daniel Branch from its confluence
with Crooked Creek upstream
including all named and unnamed
tributaries.

Dobbins Creek from its confluence
with the West Fork Little River
upstream including all named and
unnamed tributaries.

Dry Creek from 1.9 miles above its
confluence with Blue Spring Creek
upstream including all named and

unnamed tributaries.

ke

Vi

Dry Run (Wythe County) from its
confluence with Cripple Creek
upstream including all named and
unnamed tributaries.

Earls Branch from its confluence
with Beaver Creek upstream
including all named and unnamed
tributaries.

East Fork Crooked Creek from its
confluence with Crooked Creek
upstream including all named and
unnamed tributaries.

East Fork Dry Run from its
confluence with Dry Run upstream
including all named and unnamed
tributaries.

East Prong Furnace Creek from its
confluence with Furnace Creek
upstream including all named and
unnamed tributaries.

Elkhorn Creek from its confluence
with Crooked Creek upstream
including all named and unnamed
tributaries.

Fox Creek from junction of the
Creek and Route 734 upstream
including all named and unnamed
tributaries.

Francis Mill Creek from its
confluence with Cripple Creek
upstream including all named and
unnamed tributaries.

Furnace Creek from its confluence
with the West Fork Little River
upstream including all named and
unnamed tributaries.

Glade Creek (Carroll County) from
its confluence with Crooked Creek
upstream including all named and
unnamed tributaries.

Grassy Creek (Carroll County) from
its confluence with Big Reed Island
Creek at Route 641, upstream
including all named and unnamed
tributaries.

Grassy Creek (Carroll County) from
its confluence with Little Reed
Island Creek at Route 769,
upstream including all named and
unnamed tributaries.

Greasy Creek from the
Floyd-Carroll County line upstream
including all named and unnamed
tributaries.

Greens Creek from its confluence
with Stone Mountain Creek
upstream including all named and
unnamed tributaries.

Volume 22, Issue 10

Monday, January 23, 2006

1509



Proposed Regulations

Guffey Creek from its confluence
with Fox Creek upstream including
all named and unnamed tributaries.

Helton Creek from the
Virginia-North Carolina state line
upstream including all named and
unnamed tributaries.

Howell Creek from its confluence
with the West Fork Little River
upstream including all named and
unnamed tributaries.

Jerry Creek (Grayson County) from
its confluence with Middle Fox
Creek upstream including all named
and unnamed tributaries.

Jones Creek (Wythe County) from
its confluence with Kinser Creek
upstream including all named and
unnamed tributaries.

Killinger Creek from its confluence
with Cripple Creek and White Rock
Creek upstream including all named
and unnamed tributaries.

Kinser Creek from 0.4 mile above
its confluence with Crigger Creek
above the National Forest Boundary
at Groseclose Chapel upstream
including all named and unnamed
tributaries.

Laurel Branch (Carroll County) from
its confluence with Staunton Branch
upstream including all named and
unnamed tributaries.

Laurel Creek (Grayson County)
from its confluence with Fox Creek
upstream including all named and
unnamed tributaries.

Laurel Fork from the Floyd-Carroll
County line upstream including all
named and unnamed tributaries.

Laurel Fork (Carroll County) from its
confluence with Big Reed Island
Creek to the Floyd-Carroll County
line.

Lewis Fork from its confluence with
Fox Creek upstream including all
named and unnamed tributaries.

Little Cranberry Creek from its
confluence with Crooked Creek
upstream including all named and
unnamed tributaries.

Little Helton Creek from the
Grayson County-Ashe County state
line upstream including all named
and unnamed tributaries.

Little Reed Island Creek from the
junction of the stream and State
Routes 782 and 772 upstream
including all named and unnamed
tributaries, unless otherwise

designated in this chapter.

Little River from its junction with
Route 706 upstream including all
named and unnamed tributaries.

Little Snake Creek from its
confluence with Big Reed Island
Creek upstream including all named
and unnamed tributaries.

Little Wilson Creek from its
confluence with Wilson Creek (at
Route 16 at Volney) upstream
including all named and unnamed
tributaries.

Long Mountain Creek from its
confluence with Laurel Fork
upstream including all named and
unnamed tributaries.

Meadow Creek (Floyd County) from
its confluence with the Little River
upstream including all named and
unnamed tributaries.

Meadow View Run from its
confluence with Burks Fork
upstream including all named and
unnamed tributaries.

Middle Creek from its confluence
with Crigger Creek upstream
including all named and unnamed
tributaries.

Middle Fork Helton Creek from its
confluence with Helton Creek 2.2
miles upstream.

Middle Fork Helton Creek from 2.2
miles above its confluence with
Helton Creek upstream including all
named and unnamed tributaries.

Middle Fox Creek from 4.1 miles
above its confluence with Fox
Creek upstream including all named
and unnamed tributaries.

Mill Creek (Carroll County) from its
confluence with Little Reed Island
Creek upstream including all named
and unnamed tributaries.

Mill Creek (Grayson County) from
its confluence with Fox Creek
upstream including all named and
unnamed tributaries.

Mira Fork from its confluence with
Greasy Creek upstream including
all named and unnamed tributaries.

North Branch Elk Creek from its
confluence with Elk Creek upstream
including all named and unnamed
tributaries.

North Prong Buckhorn Creek from
its confluence with Buckhorn Creek
upstream including all named and
unnamed tributaries.
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Oldfield Creek from its confluence
with Laurel Fork upstream including
all named and unnamed tributaries.

Opossum Creek from its confluence
with Fox Creek upstream including
all named and unnamed tributaries.

Payne Creek from its confluence
with the Little River upstream
including all named and unnamed
tributaries.

Peak Creek from 19 miles above its
confluence with the New River
above the Gatewood Reservoir
upstream including all named and
unnamed tributaries.

Pine Creek (Carroll County) from its
confluence with Big Reed Island
Creek upstream including all named
and unnamed tributaries.

Pine Creek (Floyd County) from its
confluence with Little River
upstream including all named and
unnamed tributaries.

Pipestem Branch from its
confluence with Big Reed Island
Creek upstream including all named
and unnamed tributaries.

Quebec Branch from its confluence
with Big Wilson Creek upstream
including all named and unnamed
tributaries.

Raccoon Branch from its
confluence with White Rock Creek
upstream including all named and
unnamed tributaries.

Reed Creek (Wythe County) from 5
miles above Wytheville's raw water

intake upstream including all named
and unnamed tributaries.

Ripshin Creek from its confluence
with Laurel Creek upstream
including all named and unnamed
tributaries.

Road Creek (Carroll County) from
its confluence with Big Reed Island
Creek upstream including all named
and unnamed tributaries.

Roads Creek (Carroll County) from
its confluence with Laurel Fork
upstream including all named and
unnamed tributaries.

Rock Creek from its confluence with
Big Reed Island Creek upstream
including all named and unnamed
tributaries.

Silverleaf Branch from its
confluence with the Little River
upstream including all named and
unnamed tributaries.

kk

vi

Snake Creek from Route 670 (3.2
miles above its confluence with Big
Reed Island Creek) upstream
including all named and unnamed
tributaries.

Solomon Branch from its
confluence with Fox Creek
upstream including all named and
unnamed tributaries.

South Branch Elk Creek from its
confluence with Elk Creek upstream
including all named and unnamed
tributaries.

Spurlock Creek from its confluence
with the West Fork Little River
upstream including all named and
unnamed tributaries.

Staunton Branch from its
confluence with Crooked Creek
upstream including all named and
unnamed tributaries.

Stone Mountain Creek from its
confluence with Big Reed Island
Creek upstream including all named
and unnamed tributaries.

Straight Branch (Carroll County)
from its confluence with Greens
Creek upstream including all named
and unnamed tributaries.

Sulphur Spring Branch from its
confluence with Big Reed Island
Creek upstream including all named
and unnamed tributaries.

Tory Creek from its confluence with
Laurel Fork upstream including all
named and unnamed tributaries.

Tract Fork from the confluence of
Fortnerfield Branch upstream
including all named and unnamed
tributaries.

Trout Branch from its confluence
with Little Reed Island creek
upstream including all named and
unnamed tributaries.

Turkey Fork from 2.6 miles above
its confluence with Elk Creek
upstream including all named and
unnamed tributaries.

Venrick Run from its confluence
with Reed Creek upstream
including all named and unnamed
tributaries.

West Fork Comers Rock Branch
from its confluence with Comers
Rock Branch upstream including all
named and unnamed tributaries.

West Fork Dodd Creek from its
confluence with Dodd Creek
upstream including all named and
unnamed tributaries.
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2a

2b

2c

iv

ii

i

\v PWS,v
\ PWS,v
\ vi-NEW-4
\

Vi

West Fork Dry Run from its
confluence with Dry Run 2 miles
upstream.

West Fork Little Reed Island Creek
(Carroll County) from its confluence
with Little Reed Island Creek
upstream including all named and
unnamed tributaries.

West Fork Little River from its
confluence with Little River
upstream including all named and
unnamed tributaries.

West Prong Furnace Creek from its
confluence with Furnace Creek
upstream including all named and
unnamed tributaries.

White Rock Creek from its
confluence with Cripple Creek
upstream including all named and
unnamed tributaries.

White Rock Creek from its 2d
confluence with Cripple Creek 1.9
miles upstream.

White Rock Creek from 1.9 miles
above its confluence with Cripple
Creek upstream including all named 2e
and unnamed tributaries. of

Whitetop Creek from its confluence
with Big Horse Creek upstream
including all named and unnamed
tributaries.

Wilburn Branch from its confluence
with Big Wilson Creek upstream
including all named and unnamed
tributaries.

New River from Radford Army
Ammunition Plant's raw water
intake (that intake which is the
further downstream), upstream to a
point 5 miles above the Blacksburg-
Christiansburg, V.P.I. Water
Authority's raw water intake and
including tributaries in this area to
points 5 miles above the respective
raw water intakes.

New River from Radford's raw water

intake upstream to Claytor Dam and
including tributaries to points 5 2g
miles above the intake.

New River and its tributaries, except
Peak Creek above Interstate Route
81, from Claytor Dam to Big Reed
Island Creek (Claytor Lake).

Stockable Trout Waters in Section

2
¢ 2h

Chimney Branch from its confluence
with Big Macks Creek to its
headwaters.

Vi

\

\

\

PWS,v,NEW-
5

PWS,v

PWS

PWS,v

PWS,v

PWS,v

PWS

White Oak Camp Branch from its
confluence with Chimney Branch to
its headwaters.

Natural Trout Waters in Section 2¢

Bark Camp Branch from its
confluence with Big Macks Creek
upstream including all named and
unnamed tributaries.

Big Macks Creek from Powhatan
Camp upstream including all named
and unnamed tributaries.

Little Macks Creek from its
confluence with Big Macks Creek
upstream including all named and
unnamed tributaries.

Puncheoncamp Branch from its
confluence with Big Macks Creek
upstream including all named and
unnamed tributaries.

Peak Creek and its tributaries from
Pulaski's raw water intake
upstream, including Hogan Branch
to its headwaters and Gatewood
Reservoir.

(Deleted)

Little Reed Island Creek and its
tributaries from Hillsville's upstream
raw water intake near Cranberry
Creek to points 5 miles above
Hillsville's upstream raw water
intake, including the entire
watershed of the East Fork Little
Reed Island Creek.

Natural Trout Waters in Section 2f

East Fork Little Reed Island Creek
from its confluence with West Fork
Little Reed Island Creek upstream
including all named and unnamed
tributaries.

Little Reed Island Creek from
Hillsville's upstream raw water
intake to a point 5 miles upstream.

Mine Branch from its confluence
with the East Fork Little Reed Island
Creek 2 miles upstream.

Reed Creek and its tributaries from
Wytheville's raw water intake to 5
miles upstream.

Natural Trout Waters in Section 2g

Reed Creek from the western town
limits of Wytheville to 5 miles
upstream.

Chestnut Creek and its tributaries
from Galax's raw water intake
upstream to their headwaters or to
the Virginia-North Carolina state
line.

Natural Trout Waters in Section 2h
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Coal Creek from its confluence with
Chestnut Creek upstream including
all named and unnamed tributaries.

ii East Fork Chestnut Creek (Grayson
County) from its confluence with
Chestnut Creek upstream including
all named and unnamed tributaries.

iii Hanks Branch from its confluence
with the East Fork Chestnut Creek
upstream including all named and
unnamed tributaries.

iii Linard Creek from its confluence
with Hanks Branch upstream
including all named and unnamed
tributaries.

2i \ Fries Reservoir section of the New
River.

2j \ PWS Eagle Bottom Creek from Fries' raw
water intake upstream to its
headwaters.

2k v Stuart Reservoir section of the New

River.

2l v PWS New River and its tributaries
inclusive of the Wythe County
Water Department's Austinville
intake at latitude 36°51'8.47" and
longitude 80°55'29.31", and the
Wythe County Water Department's
Ivanhoe intake on Powder Mill
Branch at latitude 36°49'15.96" and
longitude 80°58'11.28" to points 5

miles above the intakes.

\ PWS Stockable Trout Waters in Section

2l

Vi Powder Mill Branch (from 0.6 mile
above its confluence with the New
River) 2.1 miles upstream.

PWS, NEW- New River (Claytor Lake) from the
4,5 Klopman Mills raw water intake to
the Pulaski County Public Service
Authority's raw water intake and
tributaries to points 5 miles
upstream of each intake.

2n (Deleted)

2m \Y

VA.R. Doc. No. R05-113; Filed December 29, 2005, 3:23 p.m.

TITLE 12. HEALTH

DEPARTMENT OF MEDICAL ASSISTANCE
SERVICES

Titles of Regulations: Smiles for Children.

12 VAC 30-50. Amount, Duration, and Scope of Medical
and Remedial Care Services (amending 12 VAC 30-50-
190).

12 VAC 30-120. Waivered Services (amending 12 VAC 30-
120-380).

12 VAC 30-141. Family Access to Medical Insurance
Security (FAMIS) Plan (amending 12 VAC 30-141-200 and
12 VAC 30-141-500).

Statutory Authority: §§ 32.1-324 and 32.1-325 of the Code of
Virginia.

Public Hearing Date: N/A -- Public comments may be
submitted until March 24, 2006.

(See Calendar of Events section

for additional information)

Agency Contact: Sandra Brown, Project Manager,
Department of Medical Assistance Services, 600 East Broad
Street, Suite 1300, Richmond, VA 23219, telephone (804)
786-1567, FAX (804) 786-1680, or e-mail
sandra.brown@dmas.virginia.gov.

Basis: Section 32.1-325 of the Code of Virginia grants to the
Board of Medical Assistance Services the authority to
administer and amend the Plan for Medical Assistance.
Section 32.1-324 of the Code of Virginia authorizes the
Director of DMAS to administer and amend the Plan for
Medical Assistance according to the board's requirements.
The Medicaid authority as established by § 1902 (a) of the
Social Security Act (42 USC § 1396a) provides governing
authority for payments for services. With regard to the
changes in the FAMIS regulations contained in this package,
§ 32.1-351 of the Code of Virginia, grants the board the
authority to administer and amend the Title XXI Plan (FAMIS)
and authorizes the Director of DMAS to "adopt, promulgate
and enforce such regulations pursuant to the Administrative
Process Act (§ 2.2-4000 et. seq.) as may be necessary for the
implementation and administration of the Family Access to
Medical Insurance Security Plan."

Purpose: The purpose of this regulatory action is to reshape
the prior authorization regimen for dental services. Currently,
the majority of dental services require prior authorization or
prepayment review. These regulations will lead to fewer prior
authorization requirements and enhance access to dental
services for pediatric Medicaid recipients and for participants
in the Family Access to Medical Insurance Security (FAMIS)
program.

Substance: 12 VAC 30-50-190 describes Medicaid dental
services. This section contains a list of dental services that
require prior authorization. Because DMAS is restructuring
the prior authorization of these services, this list was deleted.
Other aspects of this section were changed to reflect change
in the prior authorization regimen. 12 VAC 30-120-380
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contains the list of services for which managed -care
organizations are not responsible because these services are
reimbursed directly by DMAS. This section is amended to
include dental services in the list of services reimbursed
directly by DMAS. 12 VAC 30-141-200 describes the benefit
packages available within the Title XXI FAMIS program. This
section is revised to note that services directly reimbursed by
DMAS include dental services, school health services and
community mental health services. It should be noted that
other changes are currently being made to 12 VAC 30-141-
200 via a separate regulatory process concerning a new
FAMIS subprogram entitled "FAMIS Select." Finally, 12 VAC
30-141-500 addresses FAMIS benefits reimbursement; this
section currently contains no description of the prior
authorization of dental services. This proposed regulation
adds a sentence that prior authorization for dental services in
FAMIS will match the prior authorization of dental services in
the Medicaid program.

Issues: Inadequate dental care access and low utilization of
dental services by Medicaid/FAMIS clients continues to be a
critical concern for the Department of Medical Assistance
Services (DMAS). In fiscal year 2004, only about 25% of the
420,000 children enrolled received services. In response,
DMAS has restructured the way that dental benefits are
administered through a new dental program known as Smiles
For Children.

Dental services are a mandatory Medicaid benefit for children
under age 21. Section 1902(a)(43) of the Social Security Act
specifically requires that state Medicaid plans provide or
arrange for such services. Covered services are defined as
any medically necessary diagnostic, preventive, restorative,
and surgical procedures, as well as orthodontic procedures,
administered by, or under the direct supervision of, a dentist.
Dental services are currently covered for approximately
358,000 Medicaid children. Approximately 230,000 of these
children receive care through managed care organizations
(MCOs). Approximately 128,000 of these children receive
dental care through the department’'s fee-for-service (FFS)
program. In addition, dental services also are provided to
approximately 68,000 children enrolled in the Family Access
to Medical Insurance Security (FAMIS) program. Most of
these children are enrolled in an MCO.

The department contracts with eight MCOs for the provision of
most covered services for Medicaid/FAMIS children under the
Medallion Il program. Prior to the Smiles for Children
program, the MCOs handled the provision of dental services
as part of the benefit package administered under the
Medallion II contract. As directed in the 2005 Appropriation
Act, DMAS consolidated the administration of dental services
under a single dental benefits administrator and carved-out
the dental benefit from the MCO benefit package.

DMAS is paying the dental benefits administrator
approximately $4.3 million under an Administrative Services
Only (ASO) contract to administer the program, with the state
covering the cost of the actual claims by pass-through
payment to Doral. Because the MCOs no longer oversee
enrollee dental benefits, payments to them were reduced
proportionately and redirected to cover Doral contract costs.
The state also expects to avoid costs associated with medical

treatment stemming from poor dental hygiene and lack of
dental treatment by providing access to timely and appropriate
dental care.

The primary goal of Smiles for Children is to increase access
and utilization of dental services. In order to do this, dental
provider participation needs to improve. Previously only 16%
of Virginia-licensed dentists participated in the Medicaid and
FAMIS programs. The new Smiles for Children program
addresses the top concerns as expressed by dental providers
about the prior program. Among those concerns include the
need to streamline the administrative processes and increase
provider rates. These regulations allow dental services to be
carved out of the MCO contracts for streamlined
administration under a single vendor administrator.
Additionally, these regulations will further reduce barriers to
provider participation by allowing for the removal of
unnecessary prior authorization requirements. There are no
disadvantages to the public or the Commonwealth with these
regulation changes.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 H of the Administrative Process
Act and Executive Order Number 21 (02). Section 2.2-4007 H
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. The Department of
Medical Assistance Services (DMAS) proposes to combine,
and make permanent, two separate emergency regulatory
actions that have changed the system through which dental
services are delivered to children residing in low income
households. One of these emergency actions removed dental
services for children and eligible adults from both Medicaid
and Family Access to Medical Insurance Security (FAMIS)
managed care and combined these services in the new
program called Smiles for Children. The other emergency
action recategorized the state’s prior authorization regimen for
dental services so that the publicly funded dental insurance
requirements were more in line with private insurance
requirements.

Estimated economic impact. Prior to the emergency actions
that this proposed regulatory change will replace, dental
services were bundled with other healthcare services and
offered through the Medicaid and FAMIS programs. All
offered services were delivered in the same way; eligible
individuals in most areas of the state were signed up for, and
had services delivered through, one of five managed care
organizations (MCOs). In areas of the state that have no MCO
coverage, services for eligible individuals were reimbursed on
a fee-for-service basis. Going forward, this proposed
regulatory change removes dental services from the service
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bundles offered by MCOs to Medicaid and FAMIS recipients
and converts these services into a completely fee-for-service
system that will be administered by one company. Doral, a
company based in Wisconsin, currently holds the contract with
the DMAS; they will administer the fee-for-service dental
program and will process bills from dentists and payments for
those bills from DMAS.

DMAS is changing the delivery system for publicly funded
dental care because they want to improve currently low
service usage rates and dentist participation rates. At present,
25% of eligible Medicaid and FAMIS recipients use the dental
services that are available to them. Only 620 of the 5347
dentists licensed in the Commonwealth participate in MCO or
fee-for-service plans. It is likely that part of the reason
Medicaid and FAMIS recipients do not use the dental benefits
for which they are eligible is that so few dentists will accept
them as patients. DMAS wants recipients to increase usage of
dental services because, according to their research,
improving dental health can improve the overall health of
individuals. This being the case, it is reasonable to work
toward increasing dentist participation as a means to increase
recipient usage. Fee-for-service rates, where increased
services mean increased revenue, offer dentists more
incentive to care for Medicaid and FAMIS recipients than do
flat rate MCO reimbursements; if DMAS’s goal is to increase
dentist participation rates, it is logical to make the switch from
reliance on MCOs to a strictly fee-for-service system.

DMAS estimates that this switch will be a cost neutral move
for the Commonwealth. DMAS currently pays out about $3.5
million per year total to the five MCOs for administration of
dental services. Doral will receive about $4.3 million per year
for administering the Smiles for Children program. Doral’s
administration fee is based on the total number of eligible
individuals rather than the number of eligible individuals who
actually use dental services because DMAS does not
currently have sufficient data to know how many users there
will be. As this data becomes available, negotiating a fee
based on the number of service users may save the
Commonwealth money and will certainly offer whatever
company has the administrative contract at that point an
incentive to increase the number of eligible individuals who
actually use available dental services.

In the short run, the state may pay out less for fee-for-service
dental services than they have historically paid MCOs. MCOs
received, on average during FY 2005, $7.76 per eligible MCO
member per month specifically as payment for dental
services. Before Smiles for Children was implemented, about
71% of eligible children were enrolled in MCOs. Assuming
that the same percentage of eligible adults received managed
care dental services, total state expenditures to MCOs would
have been around $40 million. DMAS expects to pay out
about $36 million in fee-for-service payments this year. In the
long run, if this program change increases dental service
usage, state expenditures will likely increase beyond what
would have been paid out under a MCO system. Any
increased cost associated with better utilization of dental care
may be mitigated if better dental care leads to better overall
health for Medicaid and FAMIS recipients since healthier
people will likely seek general health care less often. In any
case, Virginia splits both cost savings and cost increases for

Medicaid and FAMIS with the federal government; the federal
government reimburses Virginia for 50% of all eligible
Medicaid expenditures and 65% of all eligible FAMIS
expenditures.

This regulatory change will certainly decrease revenue for the
MCOs that will no longer be providing dental services but,
again, the negative effect that this decrease in revenue has on
MCO profits may be mitigated. If members who get more
dental care reduce the amount of other health care services
that they use, and per member per month payments from
DMAS to the MCOs do not change, MCOs will see increased
profits that will partially or wholly replace the loss of revenue
from the removal of dental care from their management.
Dental care payments have accounted for 2-3% of total
payments made to MCOs for Medicaid and FAMIS members.

Before emergency regulations changed the authorization
regimen for Medicaid and FAMIS plan dental services, DMAS
had listed in regulation all services that did not require prior
authorization so that all services that were not listed did
require patients to seek authorization before services were
rendered. Emergency and this proposed regulatory change
will reverse this pattern and bring DMAS regulation in line with
common practice in the private insurance industry: services
that require prior authorization will now be explicitly listed in
regulation, and any services that are not listed, but are
covered, will not require prior authorization. This approach
will help eligible individuals to better understand what is
required of them before they seek dental care and will make
billing slightly less complicated for dentists’ offices.

Businesses and entities affected. Approximately 420,000
children and 200,000 adults in the Commonwealth are eligible
to receive dental services through either Medicaid or FAMIS;
five MCOs have been managing services for the majority of
these individuals. One company will now administer dental
services for all Medicaid and FAMIS recipients under the new,
separate, fee-for-service plan. Currently, 620 dentists in the
Commonwealth provide services for Medicaid and FAMIS
recipients either through one of the five MCOs or on a fee-for-
service basis; 5,347 dentists are licensed in Virginia. All of
these individuals and businesses are affected by or, for
dentists who are capable of providing covered services but do
not do so right now, could potentially be affected by this
proposed regulatory change.

Localities particularly affected. All localities in the
Commonwealth will be affected by the proposed regulatory
change.

Projected impact on employment. The MCOs that have been
managing all services for the majority of Medicaid and FAMIS
recipients may need fewer employees when dental services
are removed and administered elsewhere. Since only 25% of
eligible recipients have been using dental services, and the
money paid to MCOs specifically for dental services has been
only 2-3% of their total fees, the number of employees who
would be affected is probably comparatively small. The new
fee-for-service dental coverage will be administered, for the
time being at least, by a company that is not located in
Virginia. The net effect of the proposed regulation on
employment in the field of health care administration is likely
to be negative.
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Effects on the use and value of private property. To the extent
that the proposed regulation increases the income of dentists
who provide services to Medicaid and FAMIS recipients, the
net worth of dentists and the value of dental practices will
increase. The net value of the affected MCOs will likely
decrease by an amount equal to the 2-3% of total fees that
they will no longer be paid minus the labor and other costs
associated with administering dental services that they will no
longer incur.

Small businesses: costs and other effects. The dentists who
choose to provide services for Medicare and FAMIS recipients
are not likely to see an increase in their administrative costs;
they may even see these costs decline. Since the company
who will be administering the fee-for-service dental plan will
be actively recruiting new dentists, they have every incentive
to minimize any administrative costs and bureaucratic hassles
that would discourage dentists from participating. In addition,
changes in the prior authorization regimen for Medicaid and
FAMIS recipients will make the work of filing claims slightly
easier and less time consuming.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The agency concurs
with the economic impact analysis prepared by the
Department of Planning and Budget regarding the regulations
concerning Smiles for Children Dental Program.

Summary:

The proposed amendments create a new dental program
for Medicaid and FAMIS enrollees, known as Smiles for
Children. The first component carves dental services for
children out of managed care in both Medicaid and FAMIS,
making all dental services reimbursed on a fee-for-service
basis. The second component reshapes the prior
authorization regimen for dental services in order to bring
the Medicaid and FAMIS dental prior authorization system
more in line with commercial insurance.

12 VAC 30-50-190. Dental services.

A. Dental services are limited to recipients under 21 years of
age in fulfilment of the treatment requirements under the
Early and Periodic Screening, Diagnosis, and Treatment
(EPSDT) Program and defined as routine diagnostic,
preventive, or restorative procedures necessary for oral health
provided by or under the direct supervision of a dentist in
accordance with the State Dental Practice Act.

C-All-covered-dental-services-notreferenced-abeve B. Certain
dental services as described in the agency's Office Reference

Manual (Smiles for Children, copyright 2005), prepared by
DMAS' dental benefits administrator, require preauthorization
or prepayment review by the state agency or its designee.

B C. The state agency may place appropriate limits on a
service based on medical necessity, for utilization control, or

both. Examples of service limitations are: examinations,
prophylaxis, fluoride treatment (once/six months); space
maintenance appliances; bitewing x-ray - two films (once/12
months); routine amalgam and composite restorations
(oncefthree years); dentures (once /five years); extractions,
orthodontics, tooth guidance appliances, permanent crowns
and bridges, endodontics, patient education and sealants
(once).

E- D. Limited oral surgery procedures, as defined and covered
under Title XVIII (Medicare), are covered for all recipients, and
alse require preauthorization or prepayment review by the
state agency or its designee as described in the agency's
Office Reference Manual located on the DMAS website at:

(http://www.dmas.virginia.gov/downloads/pdfs/dental-
office_reference_manual_06-09-05.pdf).
DOCUMENTS INCORPORATED BY REFERENCE

Diagnostic and Statistical Manual of Mental Disorders-III-R
(DSM-III-R).

Length of Stay by Diagnosis and Operation, Southern Region,
1996, HCIA, Inc.

Guidelines for Perinatal Care, 4th Edition, August 1997,
American Academy of Pediatrics and the American College of
Obstetricians and Gynecologists.

Virginia Supplemental Drug Rebate Agreement Contract and
Addenda.

Office Reference Manual (Smiles for Children), prepared by
DMAS' Dental Benefits Administrator, copyright 2005
(www.dmas.virginia.gov/downloads/pdfs/dental-
office_reference_manual_06-09-05.pdf).

12 VAC 30-120-380. Medallion Il MCO responsibilities.

A. The MCO shall provide, at a minimum, all medically
necessary covered services provided under the State Plan for
Medical Assistance and further defined by written DMAS
regulations, policies and instructions, except as otherwise
modified or excluded in this part.

1. Nonemergency services provided by hospital emergency
departments shall be covered by MCOs in accordance with
rates negotiated between the MCOs and the emergency
departments.

2. Services that shall be provided outside the MCO network
shall include those services identified and defined by the
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contract between DMAS and the MCO. Services
reimbursed by DMAS include dental and orthodontic
services for children up to age 21; for all others, dental
services (as described in 12 VAC 30-50-190), school health
services (as defined in 12 VAC 30-120-360) and community
mental health services (rehabilitative, targeted case
management and substance abuse services).

3. The MCOs shall pay for emergency services and family
planning services and supplies whether they are provided
inside or outside the MCO network.

B. EPSDT services shall be covered by the MCO. The MCO
shall have the authority to determine the provider of service
for EPSDT screenings.

C. The MCOs shall report data to DMAS under the contract
requirements, which may include data reports, report cards for
clients, and ad hoc quality studies performed by the MCO or
third parties.

D. Documentation requirements.

1. The MCO shall maintain records as required by federal
and state law and regulation and by DMAS policy. The
MCO shall furnish such required information to DMAS, the
Attorney  General of Virginia or his authorized
representatives, or the State Medicaid Fraud Control Unit
on request and in the form requested.

2. Each MCO shall have written policies regarding enrollee
rights and shall comply with any applicable federal and state
laws that pertain to enrollee rights and shall ensure that its
staff and affiliated providers take those rights into account
when furnishing services to enrollees in accordance with 42
CFR 438.100.

E. The MCO shall ensure that the health care provided to its
clients meets all applicable federal and state mandates,
community standards for quality, and standards developed
pursuant to the DMAS managed care quality program.

F. The MCOs shall promptly provide or arrange for the
provision of all required services as specified in the contract
between the state and the contractor. Medical evaluations
shall be available within 48 hours for urgent care and within 30
calendar days for routine care. On-call clinicians shall be
available 24 hours per day, seven days per week.

G. The MCOs must meet standards specified by DMAS for
sufficiency of provider networks as specified in the contract
between the state and the contractor.

H. Each MCO and its subcontractors shall have in place, and
follow, written policies and procedures for processing requests
for initial and continuing authorizations of service. Each MCO
and its subcontractors shall ensure that any decision to deny a
service authorization request or to authorize a service in an
amount, duration, or scope that is less than requested, be
made by a health care professional who has appropriate
clinical expertise in treating the enrollee's condition or disease.
Each MCO and its subcontractors shall have in effect
mechanisms to ensure consistent application of review criteria
for authorization decisions and shall consult with the
requesting provider when appropriate.

I. In accordance with 42 CFR 447.50 through 42 CFR 447.60,
MCOs shall not impose any cost sharing obligations on
enrollees except as set forth in 12 VAC 30-20-150 and
12 VAC 30-20-160.

J. An MCO may not prohibit, or otherwise restrict, a health
care professional acting within the lawful scope of practice,
from advising or advocating on behalf of an enrollee who is his
patient in accordance with 42 CFR 438.102.

K. An MCO that would otherwise be required to reimburse for
or provide coverage of a counseling or referral service is not
required to do so if the MCO objects to the service on moral or
religious grounds and furnishes information about the service
it does not cover in accordance with 42 CFR 438.102.

12 VAC 30-141-200. Benefit packages.

A. The Commonwealth's Title XXI State Plan utilizes two
benefit packages within FAMIS as set forth in the FAMIS State
Plan, as may be amended from time to time. One package is
a modified Medicaid look-alike component offered through a
fee-for-service program and a primary care case management
(PCCM) program; the other package is modeled after the
state employee health plan and delivered by contracted
MCHIPs managed care entities. Services directly reimbursed
by DMAS include dental and orthodontic services for children
up to age 19, school health services, and community mental
health rehabilitative services.

B. The Medicaid look-alike plan is also used as a benchmark
for the ESHI of FAMIS.

12 VAC 30-141-500. Benefits reimbursement.

A. Reimbursement for the services covered under FAMIS fee-
for-service and PCCM and MCHIPs shall be as specified in
this section.

B. Reimbursement for physician services, surgical services,
clinic services, prescription drugs, laboratory and radiological
services, outpatient mental health services, early intervention
services, emergency services, home health services,
immunizations, mammograms, medical transportation, organ
transplants, skilled nursing services, well baby and well child
care, vision services, durable medical equipment, disposable
medical supplies, dental services, case management services,
physical  therapy/occupational  therapy/speech-language
therapy services, hospice services, school-based health
services, and certain community-based mental health services
shall be based on the Title XIX rates.

C. Reimbursement to MCHIPs shall be determined on the
basis of the estimated cost of providing the MCHIP benefit
package and services to an actuarially equivalent population.
MCHIP rates will be determined annually and published 30
days prior to the effective date.

D. Exceptions.

1. Prior authorization is required after five visits in a fiscal
year for physical therapy, occupational therapy and speech
therapy provided by home health providers and outpatient
rehabilitation facilities and for home health skilled nursing
visits.  Prior authorization is required after five visits for
outpatient mental health visits in the first year of service and
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prior authorization is required for the following
nonemergency outpatient  procedures: Magnetic
Resonance Imaging, Computer Axial Tomography scans, or
Positron Emission Tomography scans. Prior authorization
for dental services will be based on the Title XIX prior
authorization requirements for dental services.

2. Reimbursement for inpatient hospital services will be
based on the Title XIX rates in effect for each hospital.
Reimbursement shall not include payments for
disproportionate share or graduate medical education
payments made to hospitals. Payments made shall be final
and there shall be no retrospective cost settlements.

3. Reimbursement for outpatient hospital services shall be
based on the Title XIX rates in effect for each hospital.
Payments made will be final and there will be no
retrospective cost settlements.

4. Reimbursement for inpatient mental health services other
than by free standing psychiatric hospitals will be based on
the Title XIX rates in effect for each hospital.
Reimbursement  will not include payments for
disproportionate share or graduate medical education
payments made to hospitals. Payments made will be final
and there will be no retrospective cost settlements.

5. Reimbursement for outpatient rehabilitation services will
be based on the Title XIX rates in effect for each
rehabilitation agency. Payments made will be final and
there will be no retrospective cost settlements.

6. Reimbursement for outpatient substance abuse treatment
services will be based on rates determined by DMAS for
children ages 6 through 18. Payments made will be final
and there will be no retrospective cost settlements.

7. Reimbursement for prescription drugs will be based on
the Title XIX rates in effect. Reimbursements for Title XXI
do not receive drug rebates as under Title XIX.

8. Reimbursement for covered prescription drugs for
noninstitutionalized FAMIS recipients receiving the fee-for-
service or PCCM benefits will be subject to review and prior
authorization when their current number of prescriptions
exceeds nine unique prescriptions within 180 days, and as
may be further defined by the agency's guidance
documents for pharmacy utilization review and the prior
authorization program. The prior authorization process
shall be applied consistent with the process set forth in
12 VAC 30-50-210 A 7.

VAR. Doc. No. R05-196 and R05-248; Filed December 30, 2005, 3:25 p.m.

L 4 *

TITLE 18. PROFESSIONAL AND
OCCUPATIONAL LICENSING

BOARD FOR CONTRACTORS

Title of Requlation: 18 VAC 50-30. Individual License and
Certification Regulations (amending 18 VAC 50-30-10
through 18 VAC 50-30-50, 18 VAC 50-30-70, 18 VAC 50-30-

90 through 18 VAC 50-30-150, 18 VAC 50-30-190, and
18 VAC 50-30-200; adding 18 VAC 50-30-185 and 18 VAC
50-30-210 through 18 VAC 50-30-260; repealing 18 VAC
50-30-60, 18 VAC 50-30-80, and 18 VAC 50-30-180).

Statutory Authority: §§ 54.1-201 and 54.1-1102 of the Code
of Virginia.

Public Hearing Date: February 16, 2006 - 1 p.m.
Public comments may be submitted until March 24, 2006.
(See Calendar of Events section
for additional information)

Agency Contact: Eric Olson, Executive Director, Board for
Contractors, 3600 West Broad Street, Richmond, VA 23230,
telephone (804) 367-2785, FAX (804) 367-2474, or e-mail
contractor@dpor.virginia.gov.

Basis: Section 54.1-1102 of the Code of Virginia provides the
authority for the Board for Contractors to promulgate
regulations for the licensure of tradesman and certified
backflow prevention device workers in the Commonwealth.
As provided in Chapter 188 of the 2004 Acts of Assembly,
§ 54.1-1142 A of the Code of Virginia provides the authority
for the board to issue certificates to practice as an elevator
mechanic in the Commonwealth. Section 54.1-1143 A of the
Code of Virginia requires the board to establish in the
regulations requirements for the completion of continuing
education as a prerequisite to renewal as a "certified elevator
mechanic."

The content of the regulations is up to the discretion of the
board, but shall not be in conflict with the purposes of the
statutory authority.

Purpose: The Board for Contractors seeks to amend its
current Tradesman Rules and Regulations to add certified
elevator mechanics to the regulations as required by Chapter
188 of the 2004 Acts of Assembly.

Amending the definitions in these regulations is essential to
maintain consistency in the administration of the statutory
licensing requirements for tradesman and certified backflow
prevention device workers assigned to the Board for
Contractors. Many of these definitions duplicate language
already contained in the statutes. Removing these duplicative
sections of the regulations eliminates confusion, which can
occur when the statutes and regulations conflict during that
period of time after a statutory amendment becomes effective
and the regulations "catch-up" through the regulatory review
process. The confusion caused during this lag time can be
detrimental to the health, safety and welfare of citizens, as the
two sources of authority (law and regulation) contain different
provisions.

Other proposed "clean-up" amendments are essential to
remove sections of the regulations that are no longer in effect,
such as special time-sensitive licensing provisions that have
expired and to clarify sections of the regulation that are
confusing. This streamlining and clarification of the
regulations make them easier to understand and serve both
the regulant population and the public by making it easier to
determine if a tradesman is in compliance with the regulations
that were promulgated to protect the health, safety and
welfare of citizens.
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The rapid changes in the construction industry and the
reaction to a number of those changes reflected in
amendments to the building code, specifically those governing
trade-related work (National Electrical Code, International
Plumbing Code, International Mechanical Code, Fuel-Gas
Code), is the primary purpose for proposing the
implementation of a continuing education requirement. These
building codes are continuously developed and amended as
technology changes to ensure that citizens who are rapidly
incorporating these technological changes into their homes
and businesses are protected as much as possible from injury
or property damage due to improper installation, repair or
maintenance of trade-related equipment.

The overall goal of these proposed regulations is to simplify
existing regulations through the elimination of duplicative
sections and clarification of sections that had been the subject
of questions from both the public and licensees, and to
increase the level of protection afforded to the citizens of
Virginia, with the least amount of burden placed on the
regulant population.

The Board for Contractors staff has seen an increase in the
number of telephone calls, e-mails and other forms of
correspondence from citizens and government officials
regarding tradesmen who are having difficulty with the ever-
changing provisions of the various building codes associated
with trade-related work. Since January 2003, the board has
adjudicated 1,240 disciplinary cases. Approximately 20% of
those cases involved situations where some requirement of
the building code was not followed properly, such as obtaining
a permit, getting an inspection, or failing to abate a violation
found as a part of an inspection. Over half of those violations
involved trade-related work. Additionally, in that same time
period eight tradesmen have been brought before the board
for violation of the Tradesman Rules and Regulations, with
three of those cases resulting in revocation. The tradesman
program was transferred from the Department of Housing and
Community Development to the Board for Contractors in 1995
and from that transfer until January 2003, not a single
tradesman license was revoked. Amending the regulations to
require that licensed tradesman attend code-based continuing
education classes is anticipated to have a positive affect by

reducing the number of disciplinary actions against
tradesmen.
Substance: The primary substantive changes to the

definitions found in 18 VAC 50-30-10 are to remove definitions
that (i) are duplicates of what already appear in statute, such
as the definition of "tradesman"; (ii) are confusing and require
additional clarification language, such as the definition of
"journeyman"; or (iii) need to be amended to bring them into
agreement with language in place in the Board for Contractors
Regulations, such as the definition of "supervisor" and the
addition of "supervision."

Substantive changes to Part Il (Entry) of the regulations
remove sections that are obsolete based on date
requirements listed or duplicates of what already appear in
statute. These changes were included as a result of public
comment received during the NOIRA comment period and to
the board at other times through the course of regularly
scheduled meetings.

The requirement of the completion of three hours of building
code-related continuing education for each trade specialty (a
single hour for the gas-related trades) as a prerequisite for
renewal is the major substantive change to Part Ill (Renewal
and Reinstatement) and can be found in 18 VAC 50-30-120.

In Part V, Standards of Conduct, the proposed regulations
provide for a new section (18 VAC 50-30-185), which provides
specific language regarding the board’s authority to revoke a
license or a certificate. Also outlined are the sanctions
authorized by statute that may be imposed by the board.

Substantive changes to Part VI of the regulations include the
proposed name change to Vocational Training and Continuing
Education. The proposed changes to this section include the
clarification of vocational training course requirements and the
addition of the proposed administrative side of the addition of
continuing education to the requirements for renewal. This
section outlines proposed requirements for approval of
courses by the Board for Contractors and the requirements in
place for the providers, as well as other administrative
requirements such as reporting of course completion,
reporting of changes and others.

Chapter 188 of the 2004 Acts of Assembly added Article 4
(§ 54.1-1140 et seq.) to Chapter 11 of Title 54.1 of the Code
of Virginia. This amendment to the statutes introduces
"Certified Elevator Mechanics" to the regulatory authority of
the Board for Contractors. These regulations will define entry
requirements, list fees and set certificate maintenance
procedures for this new program. Since this is a new program
all changes made to the existing regulations are substantive.

Many of these changes are administrative in nature and
merely add the term "elevator mechanic" to existing language
that includes all of the individual regulatory programs
referenced in these regulations. This would include definitions
and references to administrative actions, such as renewal and
reinstatement, that are common to the other programs.

Other changes outline entry and testing requirements for
those individuals applying for certification as elevator
mechanics, including formal education hours, acceptable
levels of experience and apprenticeship information. Along
with the entry and testing requirements, fees applicable for
this new certification program are incorporated into the
regulations.

Since continuing education is a statutory requirement of this
program, provisions are added to the regulations regarding
those requirements in the sections involving renewal and
vocation training/continuing education. This includes
references to programs developed by nationally affiliated
providers as well as approval requirements for individuals not
affiliated with a national program.

Issues: In amending these regulations, the Board for
Contractors is complying with the provisions of legislation
establishing a program to certify elevator mechanics and is
continuing to provide necessary public protection tasked to
them through existing statutes, with amendments that are the
least burdensome to their licensees. Further protection will be
afforded the public by ensuring that those performing work
requiring a tradesman license maintain adequate training
levels to safely complete the work. The proposed
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amendments will, without compromising that level of
protection, clarify existing regulations and implement a
program to ensure that licensed tradesmen maintain their
proficiency with the applicable building code for their trade.
There are no anticipated disadvantages to the public,
including private citizens or businesses.

After studying data relative to accident rates, inspection
reports and the licensing/education requirements in other
states, the General Assembly determined a need for this level
of regulation in order to protect the public. The primary
advantage of the program is to ensure that work done on
elevators and escalators is performed by individuals who have
received sufficient training and demonstrated enough
experience to reasonably assume competency in the repairs
they will be completing. At the same time, the legislation
takes the step to require ongoing education of those
individuals in an effort to ensure that safety issues that arise
as a result of technological advances, are passed on to those
who are responsible for repairing the devices.

The only possible disadvantage to the program will involve the
availability of continuing education classes in those areas
geographically located far from population centers, but that
still have devices that will require repairs by a certified
elevator mechanic. It is likely that there will be difficulties that
occur during the first renewal cycle, but should become less of
a disadvantage as more training programs are approved by
the board and the physical location of the regulant population
is identified.

The amendment of these regulations will be advantageous to
the agency by removing obsolete language from the
regulations, which has been the source of numerous contacts
with both regulants and members of the general public and
efforts by staff to explain provisions in the regulations that are
no longer applicable. Additionally, regulatory language that
duplicates statute poses a significant problem when those
statutes are amended and the regulations "lag" behind
because of the time factor involved in the regulatory review
process. The implementation of building code-based
continuing education will result in a decrease in complaints
received against tradesmen from both local building
inspectors and consumers regarding difficulty with tradesmen
whose knowledge of code changes is not current. These
complaints, time consuming to investigate and adjudicate, can
be costly to consumers who often have to pay extra money to
have these discrepancies abated.

The establishment of the certified elevator mechanic
regulations is predicted to have a relatively small impact on
the total regulant population of the Board for Contractors. The
development and implementation of data base software that
will track continuing education requirements will be unfamiliar
territory for the board and its licensing staff. While certainly
not an insurmountable obstacle, it will still require significant
training of staff and modification to existing software.

The development of the elevator mechanic certification
program was supported by many of the localities that will be
the most affected by its implementation, which are those
located in areas with a large amount of development that
includes elevators and escalators. Testimony provided at
legislative committee meetings indicated that the majority of

those individuals currently employed as elevator mechanics
already belong to organizations that have in place substantive
training programs (including continuing education), and many
would welcome a requirement that all individuals performing
this type of work meet those same standards of training and
education.

The amendments to the definitions will provide needed
clarification to the building officials of the various localities
throughout the Commonwealth who, along with their
permitting staff, are often on the front line for questions from
tradesmen regarding the licensing requirements.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 H of the Administrative Process
Act and Executive Order Number 21 (02). Section 2.2-4007 H
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

CONTINUING EDUCATION PROPOSAL

Summary of the proposed regulation. The Board of
Contractors (board) proposes to introduce a three-hour
building code-related continuing education requirement for the
biennial renewal of licensure and for the reinstatement of
licensure. The remaining changes clarify definitions and
requirements, remove requirements that are duplicative or no
longer applicable, and add references to existing statutes.

Estimated economic impact. These regulations apply to the
licensure of tradesmen who perform electrical, mechanical,
plumbing, or gas-related work in Virginia. The board proposes
to introduce a three-hour (one hour for the gas-related trades)
building code-related continuing education requirement for the
biennial renewal of licensure and for the reinstatement of
licensure. Currently, the board has no continuing education
requirements. Continuing education is a common standard
required in many states and many types of professions. A
survey done by the department shows that of the 39 states
that regulate tradesmen, 31 have continuing education
requirements for at least one of the professions regulated by
the board. The number of hours required varies from two
hours to 11 hours per year depending on the state and the
profession.

The compliance costs of this requirement generally include
tuition for classes, costs of educational materials, travel
expenses if travel is necessary, and the wages forgone when
fulfilling this requirement. Statewide the total tuition costs
would be about $1.1 million assuming that 50% of the 31,000
tradesmen already take some form of continuing education
and that the tuition varies from $65 to $75. Moreover, the
department plans to hire a full-time classified employee to
process applications, monitor records, and verify compliance
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with this requirement. The estimated cost of this position is
$42,888 for fiscal year 2006 in salary and benefits and $3,200
for other operating expenses.

The expected benefits are an improvement in the quality of
services provided and, therefore, an improvement in public
health and safety. Licensed tradesmen could also benefit
from up-to-date knowledge of building codes by avoiding
disciplinary action and potential liability. Also, this proposal
will be beneficial for continuing education providers, as they
will see an increase in their revenues. Because there are no
continuing education requirements at this time, the proposed
three-hour of requirement will provide the highest possible
returns (as discussed in the context of the classroom
education requirement). In addition, there seems to be
significant evidence indicating lack of competency with the
building codes. According to the department, the board has
seen an increase in the number of complaints from citizens
and government officials about licensees having difficulty
complying with evolving building codes. The department
reports that of the 753 disciplinary cases adjudicated since
January 2003, approximately 150 cases, or 20%, involved
situations where a requirement of the building code was not
properly implemented. The problems ranged from
administrative issues such as failing to obtain a permit or get
an inspection done to practical issues such as failing to abate
a violation found in an inspection. More than one half of the
violations occurred in a trade-related work. In addition, eight
tradesmen were brought before the board for violations of
tradesman regulations, which resulted in revocation of three
licenses. This compares unfavorably to the period from when
the board’s purview started in 1995 until January 2003, during
which there had been no revocations. Thus, the proposed
continuing education requirement appears to have the
potential of providing net benefits to the Commonwealth.

The remaining changes clarify existing definitions, remove
definitions that are duplicative of statutory language or
obsolete, improve consistency of the proposed regulation with
other regulations, and incorporate existing statutes by
reference. None of these changes appear to be significant.
To the extent that they improve the clarity of the regulation
and reduce the potential for confusion among the public, the
regulated community, and building officials, a positive effect
should occur.

Businesses and entities affected. The proposed regulations
apply to approximately 31,000 tradesmen regulated by the
board.

Localities particularly affected. The proposed regulations
should not affect any locality any more than others.

Projected impact on employment. The proposed continuing
education requirement is not expected to create a significant
disincentive for entry into this profession. There is likely to be
an increase in demand for continuing education instructors.

Effects on the use and value of private property. To the extent
that continuing education is offered by private businesses, the
proposed change should increase their profits and, hence,
their asset values. Also, to the extent that the continuing
education requirement increases compliance with building

codes, the value of real estate served by more competent
tradesmen may increase.

ELEVATOR MECHANICS PROPOSAL

Summary of the proposed regulation. Pursuant to Chapter
188 of the 2004 Acts of Assembly, the Board of Contractors
(board) proposes to introduce entry requirements, fees, and
certificate  maintenance procedures for certified elevator
mechanics into these regulations.

Estimated economic impact. Virginia regulations do not
currently directly regulate elevator mechanics. The Board for
Contractors Regulations, 18 VAC 50-22, do specify that "A
firm holding an EEC (elevator/escalator contracting) license is
responsible for meeting all applicable tradesman licensure
standards." But neither the Board for Contractors Regulations
nor these regulations include licensure standards for elevator
mechanics.

Pursuant to Chapter 188 of the 2004 Acts of Assembly, the
board proposes to introduce elevator mechanic certification.
Chapter 188 does not make clear whether certification will be
required for elevator mechanic practice. Section 54.1-1140 of
the Code of Virginia defines "elevator mechanic" as follows:

"Elevator mechanic" means an individual who is certified by
the Board in accordance with this article who is engaged in
erecting, constructing, installing, altering, servicing,
repairing, testing or maintaining elevators, escalators, or
related conveyances in accordance with the Uniform
Statewide Building Code. However, a person not certified
as an elevator mechanic may perform maintenance that is
not related to the operating integrity of an elevator,
escalator, or related conveyance, as provided in the
regulations of the board.

The latter sentence implies that certification is required for the
performance of maintenance that is related to the operating
integrity of an elevator, escalator, or related conveyance; but
the Code of Virginia does not explicitly specify that certification
is required.

These proposed regulations, 18 VAC 50-30, also do not
specify that certification is required in order for an individual to
perform any particular type of elevator mechanic work. The
proposed language in these regulations does explicitly provide
title protection for certified elevator mechanics. 18 VAC 50-
30-130 states that "any person who holds himself out as a ...
certified elevator mechanic, as defined in § 54.1-1140 of the
Code of Virginia, without the appropriate certification, may be
subject to prosecution under Title 54.1 of the Code of
Virginia."

The Department of Professional and Occupational Regulation
(department) believes that it was the legislature's intent to
require certification for the performance of maintenance that is
related to the operating integrity of an elevator, escalator, or
related conveyance. The department believes that if a
noncertified person performs maintenance that is related to
the operating integrity of an elevator, he is subject to criminal
charges detailed in § 54.1-111 of the Code of Virginia.
Section 54.1-111 states that it is unlawful for any person to
engage in "Performing any act or function which is restricted
by statute or regulation to persons holding a professional or
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occupational license or certification, without being duly
certified or licensed." Further, "Any person who willfully
engages in any unlawful act enumerated in this section shall
be guilty of a Class 1 misdemeanor. The third or any
subsequent conviction for violating this section during a 36-
month period shall constitute a Class 6 felony."

Under the proposed regulations, elevator mechanics can gain
certification by either having three years of practical
experience, completing 144 hours of formal vocational
training, and passing a board-approved examination, or
alternatively by successfully completing an elevator mechanic
apprenticeship program that is approved by the Virginia
Apprenticeship Council or registered with the Bureau of
Apprenticeship and Training, U.S. Department of Labor.
Experience in excess of four years may be substituted for
formal vocational training at a ratio of one year of experience
for 40 hours of formal training, but not to exceed 120 hours.
In order to maintain certification, elevator mechanics must
complete eight hours of continuing education per two-year
period. Proposed fees are $75 for initial certification and $35
for certification renewal every two years.

Testimony provided at legislative committee meetings
indicated that the majority of those individuals currently
employed as elevator mechanics already belong to
organizations that have in place substantive training programs
that include continuing education.” The department believes
that the majority of those individuals currently employed as
elevator mechanics already satisfy the requirements for
certification. For those elevator mechanics that must change
their actions in order to satisfy certification criteria, the
following costs apply. According to the National Elevator
Industry Education Program, the cost for a program that
covers 144 hours of formal vocational training would be
approximately $2,000, and eight hours of continuing education
would cost about $200. An individual who has more than four
years of experience or has completed some vocational
training could meet the certification requirement with less than
144 hours of formal training and less than $2,000 in payment.

As discussed above, it is not clear whether elevator mechanic
certification will in practice be solely title protection, or will it be
required for certain types of elevator mechanic work. In its
use as title protection, certification will likely produce a net
benefit. Hiring firms and the rest of the public will be assured
that certified individuals have substantial relevant experience,
training, and knowledge. This saves hiring firms and the
public the time and expense of obtaining this information for
themselves.

It seems reasonable to expect that the risk of injury on
elevators that have been worked on by elevator mechanics
who have gained the experience, training, and knowledge
required for certification is to some degree less than the risk of
injury on elevators that have been worked on by individuals
who have not gained the experience, training, and knowledge
required for certification. No estimate of the difference in this
risk is currently available. The Virginia Housing Study
Commission reports in their 2003 Annual Report to the
Governor and the General Assembly that there were two fatal

! Source: Department of Professional and Occupational Regulation

incidents related to elevator safety in the previous 15 years.
In order to estimate the benefit of requiring certification for
elevator mechanic work, we would need to know the reduction
in probability of fatal and non-fatal incidents? occurring due to
more elevator mechanic jobs being performed by those with
greater experience, training, and knowledge. Since this data
is not available, an accurate estimate of the benefit of required
certification cannot be made at this time.

Businesses and entities affected. The department estimates
that approximately 300 to 400 individuals will seek elevator
mechanic certification. Their employers and the public will be
affected.

Localities particularly affected. Localities that contain many
tall buildings with elevators, such as Fairfax, Arlington,
Richmond, Norfolk, and other more urbanized areas, will be
particularly affected.

Projected impact on employment. Demand for elevator
mechanic training and continuing education courses will likely
increase. Employment for providers of these services may
consequently increase as well.

Effects on the use and value of private property. As stated
above, there is reason to believe that the majority of elevator
mechanics in Virginia already meet certification requirements.
If certification is to be required for certain types of elevator
mechanic work, then those individuals who do not already
meet the requirements for certification will need to acquire the
additional experience, training, or knowledge that they need to
meet the requirements. Even if certification will serve only for
title protection, there will likely be some additional demand for
elevator mechanic training and continuing education courses
in order to achieve certification. The value of providers of
these services will consequently increase.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The agency concurs
with both reports.

Summary:

The proposed amendments (i) introduce a three-hour
building code-related continuing education requirement for
the biennial renewal of licensure and for the reinstatement
of licensure; (ii) establish entry requirements, fees, and
certificate  maintenance procedures for certified elevator
mechanics in accordance with Chapter 188 of the 2004 Acts
of Assembly; (iii) clarify definitions and requirements; (iv)
remove requirements that are duplicative or no longer
applicable; and (v) add references to existing statutes.

CHAPTER 30.
FRADESMAN-RULES-AND INDIVIDUAL LICENSE AND
CERTIFICATION REGULATIONS.

18 VAC 50-30-10. Definitions.

The following words and terms when used in this chapter shall
have the following meanings, unless the context clearly
indicates otherwise:

2 The Virginia Housing Study Commission did not report on non-fatal incidents.
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"Apprentice" means a person who assists tradesmen while
gaining knowledge of the trade through on-the-job training and
related instruction in accordance with the Virginia Voluntary
Apprenticeship Act (§ 40.1-117 et seq. of the Code of
Virginia).

performed by a backflow prevention device worker as defined
in § 54.1-1128 of the Code of Virginia.

control-devices-

"Building official/inspector" is an employee of the state, a local
building department or other political subdivision who enforces
the Virginia Uniform Statewide Building Code.

"Certified elevator mechanic" means an individual who is
certified by the board who is engaged in erecting,
constructing, installing, altering, servicing, repairing, testing or
maintaining elevators, escalators, or related conveyances in
accordance with the Uniform Statewide Building Code.

"Division" means a limited subcategory within any of the
trades, as approved by the department.

"Electrical work" consists of, but is not limited to, the following:
(i) planning and layout of details for installation or
modifications of electrical apparatus and controls including
preparation of sketches showing location of wiring and
equipment; (i) measuring, cutting, bending, threading,
assembling and installing electrical conduits; (iii) performing
maintenance on electrical systems and apparatus; (iv)

observation of installed systems or apparatus to detect
hazards and need for adjustments, relocation or replacement;
and (v) repairing faulty systems or apparatus.

"Electrician" means a tradesman who does electrical work
including the construction, repair, maintenance, alteration or
removal of electrical systems in accordance with the National
Electrical Code and the Virginia Uniform Statewide Building
Code.

"Formal vocational training" means courses in the trade
administered at an accredited educational facility; or formal
training, approved by the department, conducted by trade
associations, businesses, the military, correspondence
schools or other similar training organizations.

"Gas fitter" means a-tradesman an individual who does gas
fitting-related work usually as a division within the HVAC or
plumbing trades in accordance with the Virginia Uniform
Statewide Building Code. This work includes the installation,
repair, improvement or removal of liquefied petroleum or
natural gas piping, tanks, and appliances annexed to real
property.

"Helper" or "laborer" means a person who assists a licensed
tradesman and who is not an apprentice as defined in this
chapter.

"HVAC tradesman" means an individual whose work includes
the installation, alteration, repair or maintenance of heating
systems, ventilating systems, cooling systems, steam and hot
water heating systems, boilers, process piping, backflow
prevention devices, and mechanical refrigeration systems,
including tanks incidental to the system.

"Incidental" means work that is necessary for that particular
repair or installation.

"Journeyman" means a person who possesses the necessary
ability, proficiency and qualifications to install, repair and
maintain specific types of materials and equipment and
supervise the work of installing, repairing and maintaining
specific types of materials and equipment, utilizing a working
knowledge sufficient to comply with the pertinent provisions of
the Virginia Uniform Statewide Building Code and according to
plans and specifications.

practices:

"Liquefied petroleum gas fitter" means any individual who
engages in, or offers to engage in, work for the general public
for compensation in work that includes the installation, repair,
improvement, alterations or removal of piping, liquefied
petroleum gas tanks and appliances (excluding hot water
heaters, boilers and central heating systems that require a
heating, ventilation and air conditioning or plumbing
certification) annexed to real property.

"Maintenance" means the reconstruction or renewal of any
part of a backflow device for the purpose of maintaining its
proper operation. This does not include the actions of
removing, replacing or installing, except for winterization.
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"Master" means a person who possesses the necessary
ability, proficiency and qualifications to plan and lay out the
details for installation and supervise the work of installing,
repairing and maintaining specific types of materials and
equipment utilizing a working knowledge sufficient to comply
with the pertinent provisions of the Virginia Uniform Statewide
Building Code.

"Natural gas fitter provider" means any individual who
engages in, or offers to engage in, work for the general public
for compensation in the incidental repair, testing, or removal of
natural gas piping or fitting annexed to real property, excluding
new installation of gas piping for hot water heaters, boilers,
central heating systems, or other natural gas equipment that
requires heating, ventilation and air conditioning or plumbing
certification.

"Periodic inspection" means to examine a cross connection
control device in accordance with the requirements of the
locality to be sure that the device is in place and functioning in
accordance with the standards of the Virginia Uniform
Statewide Building Code.

"Plumber" means a—tradesman an individual who does
plumbing work in accordance with the Virginia Uniform
Statewide Building Code.

"Plumbing work" means work that includes the installation,
maintenance, extension, or alteration or removal of piping,
fixtures, appliances, and appurtenances in connection with
any of the following:

1. Backflow prevention devices;
. Boilers;

. Domestic sprinklers;

2
3
4. Hot water baseboard heating systems;
5. Hydronic heating systems;

6. Process piping;

7

. Public/private water supply systems within or adjacent to
any building, structure or conveyance;

8. Sanitary or storm drainage facilities;
9. Steam heating systems;

10. Storage tanks incidental to the installation of related
systems;

11. Venting systems; or
12. Water heaters.

These plumbing tradesmen may also install, maintain, extend
or alter the following:

1. Liquid waste systems;
2. Sewerage systems;
3. Storm water systems; and

4. Water supply systems.

"Regulant” means a-tradesman-license-or-backflowprevention
device—certification—card—helder an individual licensed as a

tradesman, liquefied petroleum gas fitter, natural gas fitter
provider or certified as a backflow prevention device worker or
elevator mechanic.

"Reinstatement" _means having a tradesman license or
certification card restored

to effectiveness after the expiration date has passed.

"Renewal" means continuing the effectiveness of a tradesman

license or a—backflow—prevention—device—worker certification

card for another period of time.

"Repair" means the reconstruction or renewal of any part of a
backflow prevention device for the purpose of returning to
service a currently installed device. This does not include the
removal or replacement of a defective device by the
installation of a rebuilt or new device.

"Supervision" means providing guidance or direction of a
delegated task or procedure by a tradesman licensed in
accordance with Chapter 11 (8 54.1-1100 et seq.) of Title 54.1
of the Code of Virginia, being accessible to the helper or
laborer, and periodically observing and evaluating the
performance of the task or procedure.

"Supervisor" means the licensed master or journeyman
tradesman who has the responsibility to ensure that the
installation is in accordance with the applicable provisions of
the Virginia Unlform StateW|de BU|Id|ng Code—ene—ef—whem

ion and
provides supervision as defined in this chapter to helpers and
laborers.

"Testing organization” means an independent testing
organization whose main function is to develop and administer
examinations.

"Trade" means any of the following: electrical, gas fitting,
HVAC (heating, ventilation and air conditioning), liquefied
petroleum gas fitting, natural gas fitting, plumbing, and
divisions within them.

trades-covered-by-this-chapter-
"Water distribution systems" include fire sprinkler systems,

highway/heavy, HVAC, lawn irrigation systems, plumbing, or
water purveyor work.

18 VAC 50-30-20. Requirements for licensure as—a
fitting;—and—plumbing or certification as—a—backflow
Each individual-whe—engages—in—or—offers—to—engage—in;

i ion applicant shall

meet or exceed the requirements set forth in this section prior
to issuance of the license or certification card.

The applicant shall be required to take an eral-or—written
examination to determine his general knowledge of the trade
regulated activity in which he desires licensure or certification.
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If the applicant successfully completes the examination, an
application furnished by the department shall be completed.
The application shall contain the applicant's name, home
address, place of employment, and business address;
information on the knowledge, skills, abilities and education or
training of the applicant; and an—affidavit-stating a statement
certifying that the information on the application is correct. If
the application is satisfactory to the board, a license or
certification card shall be issued.

18 VAC 50-30-30. General qualifications for licensure or
certification.

Every applicant to the Board for Contractors for licensure as-a
tradesman or certification as—a—backflow—prevention—device
worker shall meet the requirements and have the
qualifications provided in this section.

1. The applicant shall be at least 18 years old.

2. Unless otherwise exempted, the applicant shall meet the
current educational requirements by passing all required
courses prior to the time the applicant sits for the
examination and applies for licensure or certification.

3. Unless exempted, the applicant shall have passed the
applicable writter examination provided by the board or by
a testing serviee organization acting on behalf of the board.

4. The applicant shall meet the experience requirements as
set forth in 18 VAC 50-30-40 er48-VAC-50-30-50.

5. In those instances where the applicant is required to take
the license or certification examination, the applicant shall
follow all rules established by the board with regard to
conduct at the examination. Such rules shall include any
written instructions communicated prior to the examination
date and any instructions communicated at the site, either
written or oral, on the date of the examination. Failure to
comply with all rules established by the board and the
testing service organization with regard to conduct at the
examination shall be grounds for denial of application.

6. The applicant shall disclose his physical home address; a
post office box alone is not acceptable.

7. Each nonresident applicant for a tradesman license or
certification card shall file and maintain with the department
an irrevocable consent for the department to serve as
service agent for all actions filed in any court in this
Commonwealth. In those instances where service is
required, the director of the department will mail the court
document to the individual at the address of record.

8. The applicant shall sign, as part of the application, an
affidavit a statement certifying that the applicant has read
and understands the—\irginia—tradesmen—law; Article 3
(§ 54.1-1128 et seq.) of Chapter 11 of Title 54.1 of the Code
of Virginia; and this chapter.

9. The board may make further inquiries and investigations
with respect to the qualifications of the applicant or require a
personal interview with the applicant. Failure-of-an-applicant
to—comply—with-—a—written—requestfrom-—theboard-for
add t. © al—evide e ’s hron atio ."'u A—60 Idays ©

bea. dl an _dete, ed-inelig bﬁr't.5 oFa-ciea H—spee fd
10. In accordance with § 54.1-204 of the Code of Virginia,
each applicant shall disclose a conviction, in any
jurisdiction, of any misdemeanor or felony. Any plea of nolo
contendere shall be considered a conviction for the purpose
of this subdivision. The record of conviction received from a
court shall be accepted as prima facie evidence of a
conviction or finding of guilt. The board, at its discretion,
may deny licensure or certification to any applicant in
accordance with § 54.1-204 of the Code of Virginia.

11. The applicant shall report any suspensions, revocations,
or surrendering of a certificate/ or license in connection with
a disciplinary action or which has been the subject of
discipline in any jurisdiction prior to applying for licensure or
certification in Virginia. The board, at its discretion, may
deny licensure or certification to any applicant based on
prior  suspensions, revocations, or surrender of
certifications/ or licenses based on disciplinary action by
any jurisdiction.

18 VAC 50-30-40. Evidence of ability and proficiency.

A. Applicants for examination to be licensed as a journeyman
shall furnish evidence that one of the following experience and
education standards has been attained:

1. Four years of practical experience in the trade and 240
hours of formal vocational training in the trade. Experience
in excess of four years may be substituted for formal
vocational training at a ratio of one year of experience for 80
hours of formal training, but not to exceed 200 hours;

2. Four years of practical experience and 80 hours of
vocational training for liquefied petroleum gas fitters and
natural gas fitter providers except that no substitute
experience will be allowed for liquefied petroleum gas and
natural gas workers;

3. An associate degree or a certificate of completion from at
least a two-year program in a tradesman-related field from
an accredited community college or technical school as
evidenced by a transcript from the educational institution
and two years of practical experience in the trade for which
licensure is desired;

4. A bachelor's degree received from an accredited college
or university in an engineering curriculum related to the
trade and one year of practical experience in the trade for
which licensure is desired; or

5. On or after July 1, 1995, an applicant with 10 years of
practical experience in the trade as verified by reference
letters of experience from any of the following: building
officials, building inspectors, current or former employers,
contractors, engineers, architects or current or past clients
attesting to the applicant's work in the trade, may be
granted permission to sit for the journeyman's level
examination without having to meet the educational
requirements.
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B. Applicants for examination to be licensed as a master shall
furnish evidence that one of the following experience
standards has been attained:

1. Evidence that they have one year of experience as a
licensed journeyman; or

2. On or after July 1, 1995, an applicant with 10 years of
practical experience in the trade, as verified by reference
letters of experience from any of the following: building
officials, building inspectors, current or former employers,
contractors, engineers, architects or current or past clients,
attesting to the applicant's work in the trade, may be
granted permission to sit for the master's level examination
without having to meet the educational requirements.

C. Individuals who have successfully passed the Class A
contractors trade examination prior to January 1, 1991,
administered by the Virginia Board for Contractors in a
certified trade shall be deemed qualified as a master in that
trade in accordance with this chapter.

D. Applicants for examination to be certified as a backflow
prevention device worker shall furnish evidence that one of
the following experience and education standards has been
attained:

1. Four years of practical experience in water distribution
systems and 40 hours of formal vocational training in a
school approved by the board; or

2. Applicants with seven or more years of experience may
qualify with 16 hours of formal vocational training in an
approved a school approved by the board.

The board accepts the American Society of Sanitary
Engineers' (ASSE) standards for testing procedures. Other
programs could be approved after board review. The board
requires all backflow training to include instruction in a wet lab.

E. An applicant for certification as an elevator mechanic shall:

1. Have three years of practical experience in the
construction, maintenance and service/repair of elevators,
escalators, or related conveyances; 144 hours of formal
vocational training; and satisfactorily complete a written
examination administered by the board. Experience in
excess of four years may be substituted for formal
vocational training at a ratio of one year of experience for 40
hours of formal training, but not to exceed 120 hours;

2. Have three years of practical experience in the
construction, maintenance, and service/repair of elevators,
escalators, or related conveyances and a certificate of
completion of the elevator mechanic examination of a
training program determined to be equivalent to the
requirements established by the board; or

3.  Successfully complete an elevator mechanic
apprenticeship program that is approved by the Virginia
Apprenticeship Council or registered with the Bureau of
Apprenticeship and Training, U.S. Department of Labor, as
evidenced by providing a certificate of completion or other
official document, and satisfactorily complete a written
examination administered by the board.

18 VAC 50-30-50. Exemptions from examination;

exemptionstrom-tHeensure.
A. An individual certified or licensed by any one of the

following agencies shall not be required to fulfill the
examination requirement:

1. The Department of Housing
Development prior to July 1, 1995;

and Community

2. Any local governing body prior to July 1, 1978; or

3. Any Virginia locality backflow prevention device worker
certification issued prior to July 1, 1998.

B. Other methods of exemption from
examination are as follows:

the journeyman

1. Successful completion of an apprenticeship program
which is approved by the Virginia Apprenticeship Council for
exemption from examination, as evidenced by providing a
certificate of completion or other official document.

2. Any tradesman who had a Class B registration in the
trade prior to January 1, 1991, and has been continuously
licensed as a Class B contractor. Candidates—for—this
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18 VAC 50-30-60. Applicationand-issuance-of tradesman

licenses——or—backflow—prevention—device—waorker
certifications- (Repealed.)

2- 1. The applicant shall have received the tradesman
certification or license by virtue of having passed in the
jurisdiction of original certification or licensing a written or
oral examination deemed to be substantially equivalent to
the Virginia examination.

4. 2. The applicant shall be in good standing as a certified
or licensed tradesman in every jurisdiction where certified or
licensed, and the applicant shall not have had a certificate
or a license as a tradesman which was suspended,
revoked, or surrendered in connection with a disciplinary
action or which has been the subject of discipline in any
jurisdiction prior to applying for licensure in Virginia.

18 VAC 50-30-70. Other recognized programs.

Individuals certified or licensed as a journeyman or master by
governing bodies located outside the Commonwealth of
Virginia shall be considered to be in compliance with this
chapter if the board or its designee has determined the
certifying system to be substantially equivalent to the Virginia
system. In addition to the requirements set forth in 18 VAC
50-30-30, these individuals must meet the following
requirements:

7 3. Individuals certified or licensed by governing bodies
other than the Commonwealth of Virginia may sit for the
same level of tradesman examination by completing the
required application and providing a copy of a currently valid
journeyman or master license or certification.

8. 4. Individuals certified or licensed as backflow prevention
device workers by governing bodies located outside the
Commonwealth of Virginia may sit for the Virginia backflow
prevention device worker examination upon presentation of
a currently valid certificate or card from such jurisdictions
with their completed examination application and fee. Upon
successful completion of this examination, the applicant will
be provided with the proper application for certification as a
backflow prevention device worker in the Commonwealth of
Virginia.

18 VAC 50-30-80. Revocation-of-licensure-orcertification-
(Repealed.)
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18 VAC 50-30-90. Fees for licensure; and certification and

A. Each check or money order shall be made payable to the
Treasurer of Virginia. All fees required by the board are
nonrefundable and shall not be prorated. The date of receipt
by the department or its agent is the date that will be used to
determine whether or not it is on time. Fees remain active for
a period of one year from the date of receipt and all
applications must be completed within that time frame.

B. Fees are as follows:

Original tradesman license by examination $90
Original tradesman license without $90
examination
Card exchange (exchange of locality-issued $40
card for state-issued Virginia tradesman
license)
Liquefied petroleum gas fitter $90
Natural gas fitter provider $90
Backflow prevention device worker certification  $90
Elevator mechanic certification $90

18 VAC 50-30-100. Fees for examinations.

The examination fee shall consist of the administration
expenses of the department resulting from the board's
examination procedures and contract charges. Exam service
contracts shall be established through competitive negotiation,
in compliance with the Virginia Public Procurement Act (§ 2.2-
4300 et seq. of the Code of Virginia). The current examination
shall not exceed a cost of $100 for the journeyman exam,
$125 for the master exam for any of the trades, or $100 for the
backflow prevention device worker or elevator mechanic
exam.

18 VAC 50-30-110. Fees for duplicate cards.
The fee for a duplicate card shall be as follows:

First request $30
Second request $30
Third request $45 and—a—report—sent—to—the
Enforcement-Section-
Any request for the issuance of such a card must be in writing
to the board. Requests for a third or subsequent duplicate
card may be referred for possible disciplinary action.

18 VAC 50-30-120. Renewal.

A. Tradesman Licenses

and certification cards issued under this chapter shall expire
two years from the last day of the month in which they were
issued as indicated on the tradesman license or the-baeckflow
prevention device worker certification card.
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B. Fhe-feeforrenewal-of a-tradesmanlicense-is-$40-The fee
) i
fo 'F‘Ie e wal—o _a$ Ib;at—:l!; IIGF“ preve |te| I del' eel worKe

nonrefundable—and-shall-net-be—prorated: Effective with all
licenses issued or renewed after July 1, 2007, as a condition
of renewal or reinstatement and pursuant to § 54.1-1133 of
the Code of Virginia, all individuals holding tradesman
licenses with the trade designations of plumbing, electrical
and heating ventilation and cooling shall be required to
satisfactorily complete three hours of continuing education for
each designation and individuals holding licenses as liquefied
petroleum gas fitters and natural gas fitter providers, one hour
of continuing education, relating to the applicable building
code, from a provider approved by the board in accordance
with the provisions of this chapter.

C. Certified elevator mechanics, as a condition of renewal or
reinstatement and pursuant to 8§ 54.1-1143 of the Code of
Virginia, shall be required to satisfactorily complete eight
hours of continuing education relating to the provisions of the
Virginia Uniform Statewide Building Code pertaining to
elevators, escalators and related conveyances. This
continuing education will be from a provider approved by the
board in accordance with the provisions of this chapter.

D. Renewal fees are as follows:

Tradesman license $40

Liquefied petroleum gas fitter license $40

Natural gas fitter provider license $40

Backflow prevention device worker $40
certification

Elevator mechanic certification $40

All fees are nonrefundable and shall not be prorated.

E. The board will mail a renewal notice to the regulant
outlining procedures for renewal. Failure to receive this notice,
however, shall not relieve the regulant of the obligation to
renew. If the regulant fails to receive the renewal notice, a
photocopy of the tradesman license or backflow prevention
device worker certification card may be submitted with the
required fee as an application for renewal within 30 days of
the expiration date.

F. The date on which the renewal fee is received by the
department or its agent will determine whether the regulant is
eligible for renewal or required to apply for reinstatement.

G. The board may deny renewal of a tradesman license or a
backflow prevention device worker certification card for the
same reasons as it may refuse initial issuance or to discipline
a regulant. The regulant has a right to appeal any such action
by the board under the Virginia Administrative Process Act
(§ 2.2-4000 et seq. of the Code of Virginia).

H. Failure to timely pay any monetary penalty, reimbursement
of cost, or other fee assessed by consent order or final order
shall result in delaying or withholding services provided by the
department such as, but not limited to, renewal, reinstatement,
processing of a new application, or exam administration.

18 VAC 50-30-130. Reinstatement.

A. Should the Department of Professional and Occupational
Regulation fail to receive the renewal application or fees within

30 days of the expiration date, the regulant will be required to
apply for reinstatement of the tradesman license or, backflow
prevention device worker certification card, or elevator
mechanic certification card.

Reinstatement fees are as follows:

Tradesman license $130*

Liquefied petroleum gas fitter license $130*

Natural gas fitter provider license $130*

Backflow prevention device worker $130*
certification

Elevator mechanic certification $130*

*Includes renewal fee listed in 18 VAC 50-30-120.

All fees required by the board are nonrefundable and shall not
be prorated.

C. Applicants for reinstatement shall meet the requirements of
18 VAC 50-30-30.

D. The date on which the reinstatement fee is received by the
department or its agent will determine whether the license or
certification card is reinstated or a new application is required.

E. In order to ensure that license or certification card holders
are qualified to practice as tradesmen er, liquefied petroleum
gas fitters, natural gas fitter providers, backflow prevention
device workers or elevator mechanics, no reinstatement will
be permitted once one year from the expiration date has
passed. After that date the applicant must apply for a new
tradesman license or i i
certification card and meet the
requirements.

then current entry

F. Any tradesman, liquefied petroleum gas fitter, or natural
gas fitter provider activity conducted subsequent to the
expiration of the license may constitute unlicensed activity and
may be subject to prosecution under Title 54.1 of the Code of
Virginia. Further, any person who holds himself out as a
certified backflow prevention device worker, as defined in
§ 54.1-1128 of the Code of Virginia, or as a certified elevator
mechanic, as defined in § 54.1-1140 of the Code of Virginia,
without the appropriate certification, may be subject to
perseeution prosecution under Title 54.1 of the Code of
Virginia. Any activity related to the operating integrity of an
elevator, escalator, or related conveyance, conducted
subsequent to the expiration of an elevator mechanic
certification may constitute illegal activity and may be subject
to prosecution under Title 54.1 of the Code of Virginia.

G- G. The board may deny reinstatement of a tradesman
license or a—backflow—prevention—device—worker certification
card for the same reasons as it may refuse initial issuance or
to discipline a regulant. The regulant has a right to appeal any
such action by the board under the Virginia Administrative
Process Act (§ 2.2-4000 et seq. of the Code of Virginia).
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H. Failure to timely pay any monetary penalty, reimbursement
of cost, or other fee assessed by consent order or final order
shall result in delaying or withholding services provided by the
department, such as, but not limited to, renewal,
reinstatement, processing of a new application, or exam
administration.

18 VAC 50-30-140. Status of regulant during the period
prior to reinstatement.

A. When a regulant is reinstated, the individual shall continue
to have the same number and shall be assigned an expiration
date two years from the previous expiration date.

B. A regulant who reinstates his tradesman license or
backflow—prevention-device—worker certification card shall be
regarded as having been continuously licensed or certified
without interruption. Therefore, the regulant shall remain
under the disciplinary authority of the board during this entire
period and may be held accountable for his activities during
this period. Nothing in this chapter shall divest the board of its
authority to discipline a regulant for a violation of the law or
regulations during the period of licensure or certification.

18 VAC 50-30-150. Changes,—additions,—or—deletions—to

Adding or deleting trade designations.

A. A regulant may ehange—a-designation—or-obtain—additional

add designations to a license by demonstrating, on a form
provided by the board, acceptable evidence of experience,
and examination if appropriate, in the designation sought. The
experience, and successful completion of examinations, must
be demonstrated by meeting the requirements found in Part Il
(18 VAC 50-30-20 et seq.) of this chapter.

B. The fee for each change—or addition is $30 $40. All fees
required by the board are nonrefundable.

C. While a regulant may have multiple trade designations on
his license, the renewal date will be based upon the date the
card was originally issued to the individual by the board, not
the date of the most recent trade designation addition.

D. If a regulant is seeking to delete a designation, then the
individual must provide a signed statement listing the
designation to be deleted. There is no fee for the deletion of a
designation. If the regulant only has one trade or level
designation, the deletion of that designation will result in the
termination of the license.

18 VAC 50-30-180. Filing-efcomplaints. (Repealed.)
Al . . | flodwi

18 VAC 50-30-185. Revocation of licensure or certification.

A. Licensure or certification may be revoked for
misrepresentation or a fraudulent application or for
incompetence as demonstrated by an egregious or repeated
violation of the Virginia Uniform Statewide Building Code.

B. The board shall have the power to require remedial
education and to suspend, revoke or deny renewal of a
license or certification card of any individual who is found to

be in violation of the statutes or regulations governing the
practice of licensed tradesmen, liquefied petroleum gas fitters,
natural gas fitter providers, backflow prevention device
workers or elevator mechanics in the Commonwealth of
Virginia.

18 VAC 50-30-190. Prohibited acts.

Any of the following are cause for disciplinary action:

1. Failure in any material way to comply with provisions of
Chapter 1 (§ 54.1-100 et seq.) or Chapter 11 (§ 54.1-1100
et seq.) of Title 54.1 of the Code of Virginia or the
regulations of the board;

2. Furnishing substantially inaccurate or incomplete
information to the board in obtaining, renewing, reinstating,
or maintaining a tradesman license or backflow prevention
device worker certification card;

3. Where the regulant has failed to report to the board, in
writing, the suspension or revocation of a tradesman,
liquefied petroleum gas fitter or natural gas fitter provider
license, certificate or card, or backflow prevention device
worker certification card, by another state or a conviction in
a court of competent jurisdiction of a building code violation;

4. Gross negligence in the practice of a trade-or tradesman,
liquefied petroleum gas fitter, natural gas fitter provider,
backflow prevention device werk worker or elevator
mechanic;

5. Misconduct in the practice of a trade—or tradesman,
liquefied petroleum gas fitter, natural gas fitter provider,
backflow prevention device werk worker or elevator
mechanic;

6. A finding of improper or dishonest conduct in the practice
of the-trade-er a tradesman, liquefied petroleum gas fitter,
natural gas fitter provider, backflow prevention device werk
worker or elevator mechanic by a court of competent
jurisdiction;

7. For licensed tradesmen, liquefied petroleum gas fitters or
natural gas fitter providers performing jobs under $1,000, or
backflow prevention device workers or elevator mechanics
performing jobs of any amount, abandonment, the
intentional and unjustified failure to complete work
contracted for, or the retention or misapplication of funds
paid, for which work is either not performed or performed
only in part (unjustified cessation of work under the contract
for a period of 30 days or more shall be considered
evidence of abandonment);

8. Making any misrepresentation or making a false promise
of a character likely to influence, persuade, or induce;

9. Aiding or abetting an unlicensed contractor to violate any
provision of Chapter 1 or Chapter 11 of Title 54.1 of the
Code of Virginia, or these regulations; or combining or
conspiring with or acting as agent, partner, or associate for
an unlicensed contractor; or allowing one's license or
certification to be used by an unlicensed or uncertified
individual;

10. Where the regulant has offered, given or promised
anything of value or benefit to any federal, state, or local
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government employee for the purpose of influencing that
employee to circumvent, in the performance of his duties,
any federal, state, or local law, regulation, or ordinance
governing the construction industry;

11. Where the regulant has been convicted or found guilty,
after initial licensure or certification, regardless of
adjudication, in any jurisdiction of any felony or of a
misdemeanor involving lying, cheating or stealing, sexual
offense, drug distribution, physical injury, or relating to the
practice of the profession, there being no appeal pending
therefrom or the time of appeal having elapsed. Any pleas
of guilty or nolo contendere shall be considered a conviction
for the purposes of this subdivision. The record of a
conviction certified or authenticated in such form as to be
admissible in evidence under the laws of the jurisdiction
where convicted shall be admissible as prima facie
evidence of such guilt;

12. Having failed to inform the board in writing, within 30
days, that the regulant has pleaded guilty or nolo
contendere or was convicted and found guilty of any felony
or a misdemeanor involving lying, cheating, stealing, sexual
offense, drug distribution, physical injury, or relating to the
practice of the profession;

13. Having been disciplined by any county, city, town, or
any state or federal governing body for actions relating to
the practice of any trade or backflow prevention device
work, which action shall be reviewed by the board before it
takes any disciplinary action of its own;

14. Failure to comply with the Virginia Uniform Statewide
Building Code, as amended; and

15. Practicing in a classification or specialty service for
which the tradesman regulant is not licensed or certified.

PART VI.
SCHOOL/PROEESSIONAL-VOCATIONAL TRAINING AND
CONTINUING EDUCATION PROVIDERS.

18 VAC 50-30-200. Professional—education- Vocational
training.

A. Pursuant-fo-s 54-1-1130-of the Codeof Virginia,—unless

seq-,-of this-chapter).—Tradesman Vocatlonal training courses

must be completed through accredited colleges, universities,
junior and community colleges; adult distributive, marketing

and formal vocational training as defined in this chapter;
Virginia Apprenticeship Council programs; or proprietary
schools approved by the Virginia Department of Education.

B. Backflow prevention device worker courses must be
completed through schools approved by the board. The board
accepts the American Society of Sanitary Engineers' (ASSE)
standards for testing procedures. Other programs could be
approved after board review. The board requires all backflow
training to include instruction in a wet lab.

C. Elevator mechanic courses must be completed through
schools approved by the board. The board accepts training
programs approved by the National Elevator Industry
Education Program (NEIEP). Other programs could be
approved after board review.

18 VAC 50-30-210. Continuing education providers.

A. Application education

providers.

requirements for continuing

1. Each provider of a building code-related continuing
education course shall submit an application for approval on
a form provided by the board. The application shall include
but is not limited to:

a. The name of the provider;

b. Provider contact person,
number;

address and telephone

c. Course contact hours;

d. Schedule of courses, if established, including dates,
time and locations;

e. Name(s) of instructor(s).

B. Continuing education providers shall have their subject(s)
approved by the board prior to initially offering the course.
Correspondence and other distance learning courses must
include appropriate testing procedures to verify completion of
the course.

C. All providers must establish and maintain a record for each
student. The record shall include the student's name and
address, social security number or current license number, the
course name and clock hours attended, the course syllabus or
outline, the name or names of the instructor, the date of
successful completion and the board’s course code. Records
shall be available for inspection during normal business hours
by authorized representatives of the board. Providers must
maintain class records for a minimum of five years.

18 VAC 50-30-220. Continuing education courses.

A. All courses offered by continuing education providers must
be approved by the board and shall cover articles of the
current edition of the building code for the applicable license
specialty. For tradesmen with the electrical specialty the
National Electrical Code; for tradesmen with the plumbing
specialty, the International Plumbing Code; for tradesmen with
HVAC specialty, the International Mechanical Code; for gas
fitters, liquefied petroleum gas fitters, and natural gas fitters,
the International Fuel Gas Code. Courses offered by
continuing education providers for elevator mechanics shall
cover articles of the current edition of the building code and
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other applicable laws governing elevators, escalators, or
related conveyances.

B. Approved providers shall submit an application for course
approval on a form provided by the board. The application
shall include but is not limited to:

1. The name of the provider and the approved provider
number;

2. The name of the course;
3. The date(s), time(s), and location(s) of the course;

4. Instructor information, including name, license number(s)
if applicable, and a list of other appropriate trade
designations;

5. Course and material fees;
6. Course syllabus.

C. Courses may be approved retroactively; however, no
regulant will receive credit toward the continuing education
requirements of renewal until such approval is received from
the board.

18 VAC 50-30-230. Reporting of course completion.

All continuing education providers shall electronically transmit
course completion data to the board in an approved format
within seven days of the completion of each individual course.
The transmittal will include each student’s name, social
security number or current license number; the date of
successful completion of the course; and the board’s course
code.

18 VAC 50-30-240. Posting continuing education provider
and course certificates of approval.

Copies of continuing education provider and course
certificates of approval must be available at the location a
course is taught.

18 VAC 50-30-250. Reporting of changes.

Any change in the information provided in 18 VAC 50-30-210
A 1 must be reported to the board within 30 days of the
change with the exception of changes in the schedule of
courses, which must be reported within 10 days of the
change. Failure to report the changes as required may result
in the withdrawal of approval of a continuing education
provider by the board.

18 VAC 50-30-260. Withdrawal of approval.

The board may withdraw approval of any continuing education
provider for the following reasons:

1. The courses being offered no longer meet the standards
established by the board.

2. The provider, through an agent or otherwise, advertises
its services in a fraudulent or deceptive way.

3. The provider, instructor, or designee of the provider
falsifies any information relating to the application for
approval, course information, or student records or fails to
produce records required by 18 VAC 50-30-210 C.

NOTICE: The forms used in administering 18 VAC 50-30,
Individual License and Certification Regulations, are not being
published; however, the name of each form is listed below.
The forms are available for public inspection at the
Department of Professional and Occupational Regulations,
3600 West Broad Street, Richmond, Virginia, or at the office of
the Registrar of Regulations, General Assembly Building, 2nd
Floor, Richmond, Virginia.

FORMS
Tradesman License Application, 2710LIC (rev. 8/05).

Backflow Prevention Device Worker Certification Application,
2710BPD (rev. 8/05).

Elevator Mechanic Certification Application, 2710ELE (eff.
8/05).

Individual Experience Form 2710EXP (eff. 7/05).

Vocational Training Form, 2710VOTR (eff. 7/05).
VA.R. Doc. Nos. R04-107 and R04-257; Filed December 22, 2005, 2:46 p.m.

BOARD OF DENTISTRY

Title of Requlation: 18 VAC 60-20. Regulations Governing
the Practice of Dentistry and Dental Hygiene (amending
18 VAC 60-20-10, 18 VAC 60-20-20, 18 VAC 60-20-105,
18 VAC 60-20-106, 18 VAC 60-20-210, and 18 VAC 60-20-
230; adding 18 VAC 60-20-71).

Statutory Authority: § 54.1-2400 and Chapter 27 (§ 54.1-2700
et seq.) of Title 54.1 of the Code of Virginia.

Public Hearing Date: March 3, 2006 - 9 a.m.
Public comments may be submitted until March 24, 2006.
(See Calendar of Events section
for additional information)

Agency Contact: Sandra Reen, Executive Director, Board of
Dentistry, 6603 West Broad Street, 5th Floor, Richmond, VA
23230-1712, telephone (804) 662-9906, FAX (804) 662-9943,
or e-mail sandra.reen@dhp.virginia.gov.

Basis: Section 54.1-2400 of the Code of Virginia provides the
Board of Dentistry the authority to promulgate regulations to
administer the regulatory system.

The legal authority to license and regulate dentists and dental
hygienists may be found in Chapter 27 (§ 54.1-2700 et seq.)
of Title 54.1 of the Code of Virginia.

Purpose: The intent of the regulatory action is to comply with
the requirements of Chapters 505 and 587 of the 2005 Acts of
Assembly for regulations to implement licensure by
credentials for dentists and to modify other sections of
regulations in accordance with revisions to the Dental Practice
Act. Since the criteria for licensure by credentials and for the
restricted volunteer license are so specifically stated in the
Code of Virginia, the regulatory action does not need to
expand or extend the requirements. It does offer clarity for
provisions that were likely to generate questions and for which
there was not clear guidance.
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The proposed regulation will allow dentists from other states
to be licensed based on their credentials but also include
sufficient safeguards to ensure that practitioners who have
had disciplinary action can be denied licensure. Amended
regulations are also proposed with the health and safety of
patients receiving services from dentist or hygienist with a
volunteer restricted license in mind.

Substance: The proposed action (i) eliminates an
unnecessary definition and clarifies others; (ii) states the
qualifications for licensure by credentials for dentists; (iii) sets
out the criteria for licensure and practice of restricted
volunteer dentists and dental hygienists; and (iv) establishes
the requirements for delegation of duties of a dental assistant
who is practicing under the direction of a hygienist while the
hygienist is under the general supervision of a dentist.

Issues: With passage of legislation and adoption of
regulations to implement licensure by credentials, the primary
advantage to the public would be the potential increased
availability of dentists who could be licensed. Proposed
regulations do not impose requirements beyond those already
set out in law, so the board seeks to facilitate such licensure
to the extent possible. Over the years, some areas of the
state have sought to recruit dentists in specialty practice who
are retiring from the military or want to relocate. When the
dentist being recruited learned that he could not be licensed
based on his credentials but would be required to take a
clinical examination in basic dentistry, he has declined to
come to Virginia. Amendments to this chapter should make it
somewhat easier for underserved areas to recruit new
dentists.

In addition, the change in the law and regulations allowing
retired Virginia dentists and hygienists to have a restricted
volunteer license to practice in free clinics has the potential for
increasing the supply of practitioners for those settings. There
are a significant number of Virginians who cannot afford
regular dental care, so the services of free clinics are the only
alternative available, and have been limited by the number of
practitioners willing to volunteer.

There are no disadvantages to the public; sufficient
qualifications have been incorporated to ensure that persons
being licensed by credentials have practiced safely in other
states and are qualified to practice in Virginia.

There are no specific advantages or disadvantages to the
agency or the Commonwealth. Agencies of the
Commonwealth that provide dental services may find it
possible to hire dentists who have been practicing out of state
or in the military who would now be willing to relocate to
Virginia.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 H of the Administrative Process
Act and Executive Order Number 21 (02). Section 2.2-4007 H
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and

employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. The Board of Dentistry
(board) proposes to: 1) establish licensure by credentials
within the regulations, and 2) include language on the
restricted volunteer license.

Estimated economic impact.

Licensure by Credentials. Pursuant to Chapter 587 of the
2005 Virginia Acts of Assembly, the board proposes to permit
individuals licensed as dentists in other U.S. jurisdictions to
obtain Virginia licensure by credentials. In order to obtain
licensure by credentials, individuals must:

1. Be of good moral character and not have committed any
act which would constitute a violation of § 54.1-2706 of the
Code of Virginia;

2. Be a graduate of a dental program, school or college, or
dental department of a university or college currently
accredited by the Commission on Dental Accreditation of
the American Dental Association;

3. Have passed Part | and Part Il of the examination given
by the Joint Commission on National Dental Examinations;

4. Have successfully completed a clinical examination that
involved live patients;

5. Have not failed a clinical examination required by the
board in the five years immediately preceding his
application;

6. Hold a current, unrestricted license to practice dentistry in
another jurisdiction in the United States and is certified to be
in good standing by each jurisdiction in which he currently
holds or has held a license; and

7. Have been in continuous clinical practice for five out of
the six years immediately preceding application for
licensure pursuant to this section. Active patient care in the
dental corps of the United States Armed Forces, volunteer
practice in a public health clinic, or practice in an intern or
residency program may be accepted by the board to satisfy
this requirement. One year of clinical practice shall consist
of a minimum of 600 hours of practice in a calendar year as
attested by the applicant.

The proposal to permit licensure by credentials, combined
with the board’s earlier decision to accept examination results
from other regional testing agencies (described below), will
likely result in significant benefits for Virginians.

Up until January 2005, the board only accepted passing
scores on clinical dental examinations administered by the
Southern Regional Testing Agency (SRTA)." This limited the
opportunity for skilled dentists from non-SRTA states to
practice in the Commonwealth. In addition to Virginia, the
states of Arkansas, Georgia, Kentucky, South Carolina, and

! Ibid
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Tennessee are members of SRTA.? Dentists from all other
states (non-SRTA states), including the neighboring states of
Maryland and North Carolina, had to take the SRTA
examinations in order to obtain licensure in Virginia,
regardless of their accomplishments and the content of the
licensure-qualifying examinations they had passed in their
home states. This discouraged the potential entry of highly
skilled dentists into Virginia. For example, excellent dentists
based in the Maryland suburbs of Washington, D.C. may have
considered opening offices in Northern Virginia, but were
discouraged from doing so due to the time and costs
associated with taking additional licensure examinations in
order to obtain Virginia licensure. Or for another example, say
an outstanding dentist who had passed very rigorous
licensure examinations in her home non-SRTA state
contemplated a move to the Commonwealth and practicing
here because her spouse received an interesting employment
offer in Virginia. The time and costs required for preparation,
as well as perhaps annoyance at being required to take
unnecessary examinations, may have discouraged this highly
qualified dentist from seeking licensure and providing dental
services in Virginia.

Besides SRTA, there are three other regional examining
boards: 1) the North East Regional Board (NERB), with
member states Connecticut, lllinois, Maine, Maryland,
Massachusetts, Michigan, New Hampshire, New Jersey, New
York, Ohio, Pennsylvania, Rhode Island, Vermont, West
Virginia, and the District of Columbia, 2) the Central Regional
Dental Testing Service (CRDTS), with member states
Colorado, lllinois, lowa, Kansas, Minnesota, Missouri,
Nebraska, North Dakota, South Dakota, Wisconsin, and
Wyoming, and 3) the Western Regional Examining Board
(WREB), with member states Alaska, Arizona, Idaho,
Montana, New Mexico, Oklahoma, Oregon, Texas, Utah, and
Washington. The remaining ten states, Alabama, California,
Delaware, Hawaii, Florida, Indiana, Louisiana, Mississippi,
Nevada, and North Carolina do not belong to a regional board.
Unless the NERB, CRDTS, and WREB exams, and the
licensing exams for the unaligned states, are significantly less
stringent than the SRTA exams, there is no health and safety
justification for mandating that licensed dentists from these
states who have passed their state’s licensing exams take and
pass the SRTA exams for Virginia licensure. By discouraging
non-SRTA state dentists from seeking licensure in Virginia,
the quantity and perhaps quality of dental services in Virginia
were lower than they otherwise would be, while the costs of
dental services were higher.

Discouraging highly skilled dentists from practicing in Virginia
clearly reduced the supply of dental services in Virginia. If
there are fewer suppliers of a good or service and the demand
for the good or service has not changed, then it can be
expected that the market price will increase.®>  Thus, by
discouraging highly skilled dentists who have passed
licensure examinations in other states that are at least as
rigorous as Virginia's from providing dental services in the
Commonwealth, the prices paid for dental services in Virginia

% Source: the Southern Regional Testing Agency Website, www.srta.org

% The U.S. Department of Justice, Federal Trade Commission report “Improving
Health Care: A Dose of Competition,” July 2004, points out “that limits on entry
increase health care costs.”

were likely higher than they would otherwise be. If the cost of
dental services is increased, fewer people are able to afford
dental care; consequently fewer people will receive the health
benefits of dental care. The overall average quality of dental
services may have been reduced as well. When there is
greater competition in the supply of a good or service,
suppliers are under greater pressure to produce high quality in
order to keep and obtain customers. Thus, the proposal to
permit licensure by credentials together with the board’s
earlier decision to accept examination results from other
regional testing agencies will likely increase the quantity and
perhaps quality of dental services in Virginia. More Virginians
will likely be able to receive dental care at an affordable cost.

Restricted volunteer license. Section 54.1-2712.1 of the Code
of Virginia has provided for a restricted volunteer license for
out-of-state dentists to volunteer at free clinics in the
Commonwealth. Chapter 587 of the 2005 Virginia Acts of
Assembly broadened eligibility for the restricted volunteer
license to include retired dentists who held unrestricted
licensure in good standing in Virginia or another state at the
time their license expired or became inactive. The current
regulations do not include language concerning the restricted
volunteer license. The board proposes to include language in
these regulations that essentially duplicates the language in
the Code. Including this language in the regulations will be
beneficial in that more interested individuals may become
aware of the opportunity to provide volunteer services. More
underprivileged Virginians may receive free dental services as
a result.

Businesses and entities affected. The proposed regulations
affect individuals interested in obtaining licensure by
credentials or a restricted volunteer license, as well as those
individuals who will potentially be treated by these dentists.
All licensed dentists will potentially be affected by the possible
small increase in new licensed dentists in Virginia. According
to the Department of Health Professions, there are currently
5,032 dentists with active licenses in the Commonwealth.

Localities particularly affected. The proposed amendments
affect all Virginia localities.

Projected impact on employment. The proposed amendments
will likely result in a small increase in the number of licensed
dentists in Virginia.

Effects on the use and value of private property. The
proposed amendments will likely result in a small increase in
the number of private dental practices in the Commonwealth.
The total value of all practices in aggregate will likely increase.
The value of some practices may decrease due to increased
competition.

Small businesses: costs and other effects. Licensure by
credentials and the board’s earlier decision to accept
examination results from other regional testing agencies will
reduce the costs for dentists from non-SRTA states to become
licensed in the Commonwealth. Costs will not increase for
dental practices, but some practices may lose revenue due to
increased competition.

Small businesses: alternative method that minimizes adverse
impact. Licensure by credentials is required by Chapter 587
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of the 2005 Virginia Acts of Assembly. There are no
alternative methods that would minimize adverse impact.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The Board of Dentistry
concurs with the analysis of the Department of Planning and
Budget for the proposed regulation, 18 VAC 60-20,
Regulations Governing the Practice of Dentistry and Dental
Hygiene, related to licensure by credentials and other
changes implementing legislation from the 2005 General
Assembly.

Summary:

The proposed amendments (i) establish requirements for
licensure by credentials for dentists consistent with new
provisions in the Dental Practice Act; (ii) extend the
voluntary practice license to include dentists and hygienists
who held an unrestricted license in Virginia at the time it
expired or became inactive and eliminate the supervision
requirement for dentists out of practice less than five years;
and (iii) clarify certain terms and rules for consistency.

The proposed regulation will replace an “emergency”
regulation adopted by the Board of Dentistry in compliance
with amendments to Chapter 27 of Title 54.1 and the third
enactment clause of HB 2368 and SB 1127 enacted by the
2005 General Assembly.

18 VAC 60-20-10. Definitions.

The following words and terms when used in this chapter shall
have the following meanings unless the context clearly
indicates otherwise:

"ADA" means the American Dental Association.

"Advertising" means a representation or other notice given to
the public or members thereof, directly or indirectly, by a
dentist on behalf of himself, his facility, his partner or
associate, or any dentist affiliated with the dentist or his facility
by any means or method for the purpose of inducing
purchase, sale or use of dental methods, services, treatments,
operations, procedures or products, or to promote continued
or increased use of such dental methods, treatments,
operations, procedures or products.

"Analgesia" means the diminution or elimination of pain in the
conscious patient.

"Anxiolysis" means the diminution or elimination of anxiety
through the use of pharmacological agents in a dosage that
does not cause depression of consciousness.

p:'sg'ar' s ou eﬁ ty a!sene'd ted;’ t'e: Com |'ss'e| on-Denta

"Conscious sedation" means a minimally depressed level of
consciousness that retains the patient's ability to
independently and continuously maintain an airway and
respond appropriately to physical stimulation and verbal
commands, produced by pharmacological or
nonpharmacological methods, including inhalation, parenteral,
transdermal or enteral, or a combination thereof.

"Deep sedation/general anesthesia" means an induced state
of depressed consciousness or  unconsciousness
accompanied by a complete or partial loss of protective
reflexes, including the inability to continually maintain an
airway independently and/or respond purposefully to physical
stimulation or verbal command and is produced by a
pharmacological or nonpharmacological method or a
combination thereof.

"Dental assistant" means any unlicensed person under the
supervision of a dentist who renders assistance for services
provided to the patient as authorized under this chapter but
shall not include an individual serving in purely a secretarial or
clerical capacity.

"Direction" means the dentist evaluates examines the patient
and is present for observation, advice, and control over the
performance of dental services.

"Enteral" is any technique of administration in which the agent
is absorbed through the gastrointestinal tract or oral mucosa
(i.e., oral, rectal, sublingual).

"General supervision" means that the dentist has evaluated
examined the patient and issued a written order for the
specific, authorized services to be provided by a dental
hygienist when the dentist is not present in the facility while
the services are being provided.

"Inhalation" is a technique of administration in which a
gaseous or volatile agent, including nitrous oxide, is
introduced into the pulmonary tree and whose primary effect is
due to absorption through the pulmonary bed.

"Inhalation analgesia" means the inhalation of nitrous oxide
and oxygen to produce a state of reduced sensibility to pain
without the loss of consciousness.

"Local anesthesia" means the loss of sensation or pain in the
oral cavity or the maxillofacial or adjacent and associated
structures generally produced by a topically applied or injected
agent without depressing the level of consciousness.

"Parenteral" means a technique of administration in which the
drug bypasses the gastrointestinal tract (i.e., intramuscular,
intravenous, intranasal, submucosal, subcutaneous, or
intraocular).

"Radiographs" means intraoral and extraoral x-rays of hard
and soft tissues to be used for purposes of diagnosis.

18 VAC 60-20-20. License renewal and reinstatement.

A. Renewal fees. Every person holding an active or inactive
license; or a full-time faculty license;—er-a—restricted-volunteer
license—to—practice—dentistry—or—dental-hygiene shall, on or
before March 31, renew his license. Every person holding a
teacher's license, temporary resident's license, a restricted
volunteer license to practice dentistry or dental hygiene, or a
temporary permit to practice dentistry or dental hygiene shall,
on or before June 30, rerew request renewal of his license.

1. The fee for renewal of an active license or permit to
practice or teach dentistry shall be $150, and the fee for
renewal of an active license or permit to practice or teach
dental hygiene shall be $50.
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2. The fee for renewal of an inactive license shall be $75 for
dentists and $25 for dental hygienists.

3. The fee for renewal of a restricted volunteer license shall
be $15.

4. The application fee for temporary resident's license shall
be $55. The annual renewal fee shall be $35 a year. An
additional fee for late renewal of licensure shall be $15.

B. Late fees. Any person who does not return the completed
form and fee by the deadline required in subsection A of this
section shall be required to pay an additional late fee of $50
for dentists and $20 for dental hygienists. The board shall
renew a license if the renewal form, renewal fee, and late fee
are received within one year of the deadline required in
subsection A of this section.

C. Reinstatement fees and procedures. The license of any
person who does not return the completed renewal form and
fees by the deadline required in subsection A of this section
shall automatically expire and become invalid and his practice
of dentistry/dental hygiene shall be illegal.

1. Any person whose license has expired for more than one
year and who wishes to reinstate such license shall submit
to the board a reinstatement application, the renewal fee
and the reinstatement fee of $225 for dentists and $135 for
dental hygienists.

2. With the exception of practice with a restricted volunteer
license as provided in 88 54.1-2712.1 and 54.1-2726.1 of
the Code of Virginia, practicing in Virginia with an expired
license may subject the licensee to disciplinary action and
additional-fines by the board.

3. The executive director may reinstate such expired license
provided that the applicant can demonstrate continuing
competence, that no grounds exist pursuant to § 54.1-2706
of the Code of Virginia and 18 VAC 60-20-170 to deny said
reinstatement, and that the applicant has paid the unpaid
renewal fee, the reinstatement fee and any fines or
assessments. Evidence of continuing competence shall
include hours of continuing education as required by
subsection H of 18 VAC 60-20-50 and may also include
evidence of active practice in another state or in federal
service or current specialty board certification.

D. Reinstatement of a license previously revoked or
indefinitely suspended. Any person whose license has been
revoked shall submit to the board for its approval a
reinstatement application and fee of $750 for dentists and
$500 for dental hygienists. Any person whose license has
been indefinitely suspended shall submit to the board for its
approval a reinstatement application and fee of $350 for
dentists and $250 for dental hygienists.

18 VAC 60-20-71. Licensure by credentials for dentists.

In accordance with 8 54.1-2709 of the Code of Virginia, an
applicant for licensure by credentials shall:

1. Be of good moral character and not have committed any
act that would constitute a violation of § 54.1-2706 of the
Code of Virginia;

2. Be a graduate of a dental program, school or college, or
dental department of a university or college currently
accredited by the Commission on Dental Accreditation of
the American Dental Association;

3. Have passed Part | and Part Il of the examination given
by the Joint Commission on National Dental Examinations;

4. Have successfully completed a clinical examination that
involved live patients;

5. Have not failed a clinical examination required by the
board in the five years immediately preceding his
application;

6. Hold a current, unrestricted license to practice dentistry in
another jurisdiction in the United States and be certified to
be in good standing by each jurisdiction in which he
currently holds or has held a license; and

7. Have been in continuous clinical practice for five out of
the six years immediately preceding application for
licensure pursuant to this section. Active patient care in the
dental corps of the United States Armed Forces, volunteer
practice in a public health clinic, or practice in an intern or
residency program may be accepted by the board to satisfy
this requirement. One year of clinical practice shall consist
of a minimum of 600 hours of practice in a calendar year as
attested by the applicant.

18 VAC 60-20-105. Inactive license.

A. Any dentist or dental hygienist who holds a current,
unrestricted license in Virginia may, upon a request on the
renewal application and submission of the required fee, be
issued an inactive license. With the exception of practice with
a restricted volunteer license as provided in 88 54.1-2712.1
and 54.1-2726.1 of the Code of Virginia, the holder of an
inactive license shall not be entitled to perform any act
requiring a license to practice dentistry or dental hygiene in
Virginia.

B. An inactive license may be reactivated upon submission of
the required application, payment of the current renewal fee,
and documentation of having completed continuing education
hours equal to the requirement for the number of years in
which the license has been inactive, not to exceed a total of
45 hours. Of the required hours, at least 15 must be earned in
the most recent 12 months and the remainder within the 36
months immediately preceding the application for activation.
The board reserves the right to deny a request for reactivation
to any licensee who has been determined to have committed
an act in violation of § 54.1-2706 of the Code of Virginia.

18 VAC 60-20-106. Registration—fer Voluntary practice by
out-of-state licensees.
A. Restricted volunteer license.

1. In accordance with § 54.1-2712.1 or 54.1-2726.1 of the

Code of Virginia, the board may issue a restricted volunteer
license to a dentist or a dental hygienist who:

a. Held an unrestricted license in Virginia or another state
as a licensee in good standing at the time the license
expired or became inactive;

Virginia Register of Regulations

1536



Proposed Regulations

b. Is volunteering for a public health or community free
clinic that provides dental services to populations of
underserved people;

c. Has fulfilled the board's requirement related to
knowledge of the laws and regulations governing the
practice of dentistry in Virginia;

d. Has not failed a clinical examination within the past five
years; and

e. Has had at least five years of clinical practice.

2. A person holding a restricted volunteer license under this
section shall:

a. Only practice in public health or community free clinics
that provide dental services to underserved populations;

b. Only treat patients who have been screened by the
approved clinic and are eligible for treatment;

c. Attest on a form provided by the board that he will not
receive remuneration directly or indirectly for providing
dental services; and

d. Not be required to complete continuing education in
order to renew such a license.

3. The restricted volunteer license shall specify whether
supervision is required, and if not, the date by which it will
be required. If a dentist with a restricted volunteer license
issued under this section has not held an active,
unrestricted license and been engaged in active practice
within the past five years, he shall only practice dentistry
and perform dental procedures if a dentist with an
unrestricted Virginia license, volunteering at the clinic,
reviews the quality of care rendered by the dentist with the
restricted volunteer license at least every 30 days. If
supervision is required, the supervising dentist shall directly
observe patient care being provided by the restricted
volunteer dentist and review all patient charts at least
quarterly. Such supervision shall be noted in patient charts
and maintained in accordance with 18 VAC 60-20-15.

4. A dental hygienist with a restricted volunteer license shall
be sponsored by and practice only under the direction of a
dentist who holds an unrestricted license in Virginia.

5. A restricted voluntary license granted pursuant to this
section shall expire on June 30 of the second year after its
issuance, or shall terminate when the supervising dentist
withdraws his sponsorship.

6. A dentist or dental hygienist holding a restricted volunteer
license issued pursuant to this section is subject to the
provisions of this chapter and the disciplinary regulations
that apply to all licensees practicing in Virginia.

B. Registration for voluntary practice by out-of-state licensees.
Any dentist or dental hygienist who does not hold a license to
practice in Virginia and who seeks registration to practice on a
voluntary basis under the auspices of a publicly supported, all
volunteer, nonprofit organization that sponsors the provision of
health care to populations of underserved people shall:

1. File a complete application for registration on a form
provided by the board at least 15 days prior to engaging in
such practice;

2. Provide a complete record of professional licensure in
each state in which he has held a license and a copy of any
current license;

3. Provide the name of the nonprofit organization, the dates
and location of the voluntary provision of services;

4. Pay a registration fee of $10; and

5. Provide a notarized statement from a representative of
the nonprofit organization attesting to its compliance with
provisions of subdivision 5 of § 54.1-2701 of the Code of
Virginia.
18 VAC 60-20-210. Requirements for direction and general
supervision.

A. In all instances, a licensed dentist assumes ultimate
responsibility for determining, on the basis of his diagnosis,
the specific treatment the patient will receive and which
aspects of treatment will be delegated to qualified personnel in
accordance with this chapter and the Code of Virginia.

B. Dental hygienists shall engage in their respective duties
only while in the employment of a licensed dentist or
governmental agency or when volunteering services as
provided in 18 VAC 60-20-200. Persons acting within the
scope of a license issued to them by the board under § 54.1-
2725 of the Code of Virginia to teach dental hygiene and
those persons licensed pursuant to § 54.1-2722 of the Code
of Virginia providing oral health education and preliminary
dental screenings in any setting are exempt from this section.

C. Duties delegated to a dental hygienist under direction shall
only be performed when the dentist is present in the facility
and available-to-evaluate examines the patient during the time
services are being provided.

D. Duties that are delegated to a dental hygienist under
general supervision shall only be performed if the following
requirements are met:

1. The treatment to be provided shall be ordered by a
dentist licensed in Virginia and shall be entered in writing in
the record. The services noted on the original order shall be
rendered within a specific time period, not to exceed seven
months from the date the dentist last examined the patient.
Upon expiration of the order, the dentist shall have
evaluated examined the patient before writing a new order
for treatment.

2. The dental hygienist shall consent in writing to providing
services under general supervision.

3. The patient or a responsible adult shall be informed prior
to the appointment that no dentist will be present, that no
anesthesia can be administered, and that only those
services prescribed by the dentist will be provided.

4. Written basic emergency procedures shall be established
and in place, and the hygienist shall be capable of
implementing those procedures.
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E. General supervision shall not preclude the use of direction
when, in the professional judgment of the dentist, such
direction is necessary to meet the individual needs of the
patient.

18 VAC 60-20-230. Delegation to dental assistants.

A. Duties appropriate to the training and experience of the
dental assistant and the practice of the supervising dentist
may be delegated to a dental assistant under the direction or
under general supervision required in 18 VAC 60-20-210, with
the exception of those listed as nondelegable in 18 VAC 60-
20-190 and those which may only be delegated to dental
hygienists as listed in 18 VAC 60-20-220.

B. Duties delegated to a dental assistant under general
supervision shall be under the direction of the dental hygienist
who supervises the implementation of the dentist's orders by
examining the patient, observing the services rendered by an
assistant and being available for consultation on patient care.

NOTICE: The forms used in administering 18 VAC 60-20,
Regulations Governing the Practice of Dentistry and Dental
Hygiene, are not being published; however, the name of each
form is listed below. The forms are available for public
inspection at the Department of Health Professions, 6603
West Broad Street, Richmond, Virginia, or at the office of the
Registrar of Regulations, General Assembly Building, 2nd
Floor, Richmond, Virginia.

FORMS
Out | £ . £ D . Reguired_f

]
3 3

Application Requirements for Dentists (rev. 42/62 8/05).

Application for Licensure to Practice Dentistry (rev. 42/02
8/05).

Application for Restricted Volunteer Licensure to Practice
Dentistry and Dental Hygiene (eff. 7/98).

Requirements and Instructions for a Temporary Resident's
License to Persons Enrolled in Advanced Dental Education
Programs (eff. 7/04).

Application for Temporary Resident's License (eff. 7/04).

Form A, Certification of Dental School

Resident's License (eff. 7/04).

Form B, Certification from Dean of Dental School or Director
of Accredited Graduate Program, Temporary Resident's
License (eff. 7/04).

Form C, Certification of Dental
Resident's License (eff. 7/04).

for Temporary

Licensure, Temporary

Form D, Chronology, Temporary Resident's License (eff.
7/04).

Form A, Certification of Dental/Dental Hygiene School (rev.
42/02 8/05).

Form AA, Sponsor Certification for Dental/Dental Hygiene
Volunteer License (eff. 7/98).

Form B, Chronology (rev. 42/62 8/05).

Form C, Certification of Dental/Dental Hygiene Boards (rev.
42/02 8/05).

Outline and Explanation of Documentation Required for
Dental Hygiene Licensure by Exam, Teacher's License,
Dental Hygiene by Endorsement, and Dental Hygiene
Temporary Permit (rev. 12/02).

Application for Licensure to Practice Dental Hygiene (rev.
12/02).

Instructions for Reinstatement (rev. 12/02).

Reinstatement  Application for Dental/Dental

Licensure (rev. 12/02).

Hygiene

Radiology Information for Dental Assistants (rev. 7/97).
Renewal Notice and Application, 0401 Dentist (rev. 12/02).

Renewal Notice and Application, 0402 Dental Hygienist (rev.
12/02).

Renewal Notice and Application, 0404 Dental Teacher (rev.
12/02).

Renewal Notice and Application,
Teacher (rev. 12/02).

0406 Dental Hygiene

Renewal Notice and Application, 0411 Full-time Faculty (rev.
12/02).

Renewal Notice and Application, 0438 Cosmetic Procedure
Certification (rev. 12/02).

Renewal Notice and Application, 0439 Oral and Maxillofacial
(rev. 12/02).

Application for Certification to Perform Cosmetic Procedures
(rev. 12/02).

Rhinoplasty/similar Procedures (rev. 7/02).
Bletharoplasty/similar Procedures (rev. 7/02).
Rhytidectomy/similar Procedures (rev. 7/02).
Submental liposuction/similar Procedures (rev. 7/02).

Browlift/either open or
Procedures (rev. 7/02).

endoscopic  technique/similar

Otoplasty/similar Procedures (7/02).

Laser Resurfacing or Dermabrasion/similar Procedures (rev.
7/02).

Platysmal muscle plication/similar Procedures (rev. 7/02).
Application Review Worksheet (rev. 7/02).
Practitioner Questionnaire (rev. 12/02).

Oral and Maxillofacial Surgeon Registration of Practice (rev.
12/02).

Application for Registration for Volunteer Practice (eff. 12/02).

Sponsor Certification for Volunteer Registration (eff. 1/03).
VA.R. Doc. No. R05-290; Filed January 4, 2006, 10:00 a.m.
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DEPARTMENT OF HEALTH PROFESSIONS

Title of Reqgulation: 18 VAC 76-20. Regulations Governing
the Prescription Monitoring Program (amending 18 VAC
76-20-10, 18 VAC 76-20-20, 18 VAC 76-20-30, 18 VAC 76-
20-50, and 18 VAC 76-20-60; adding 18 VAC 76-20-70).

Statutory Authority: §§ 54.1-2505 and 54.1-2520 of the Code
of Virginia.

Public Hearing Date: February 3, 2006 - 2 p.m.
Public comments may be submitted until March 24, 2006.
(See Calendar of Events section
for additional information)

Agency Contact: Ralph Orr, Program Manager, Department
of Health Professions, 6603 West Broad Street, 5th Floor,
Richmond, VA 23230-1712, telephone (804) 662-9921, FAX
(804) 662-9943, or e-mail ralph.orr@dhp.virginia.gov.

Basis: Section 54.1-2505 of the Code of Virginia establishes the
powers and duties of the Director of the Department of Health
Professions to promulgate regulations. Section 54.1-2520 of the
Code of Virginia requires the director to promulgate such
regulations as are necessary to implement the prescription
monitoring program.

Purpose: The purpose of the regulatory action is to comply
with the changes in the Code of Virginia related to the
Prescription Monitoring Program (PMP). Legislation passed
by the 2005 Session of the General Assembly expanded the
schedules of drugs required to be reported to the PMP,
included nonresident pharmacies among the required
reporters and provided access to disclosure of information to
pharmacists and other authorized persons and entities.

The Code of Virginia requires the Director of the Department
of Health Professions to promulgate regulations establishing
the criteria for reporting and disclosure to include information
to ensure the identity of the requester and his authorization for
the disclosure. For prescribers and dispensers, there are
requirements for consent or notification to ensure that patients
are aware that information maintained in the PMP on their
prescriptions may be subject to disclosure for the purpose of
establishing a treatment history or a bona fide
patient/practitioner/pharmacist relationship.

Regulations implement the intent and provisions of Chapters
637 and 678 of the 2005 Acts of Assembly and were required
within 280 days of enactment. This proposed action will
replace the emergency regulations currently in effect.

The intent for the promulgation of this regulation is
implementation of the statute, specifically Chapter 25.2
(§ 54.1-2519 et seq.) of Title 54.1 of the Code of Virginia. The
purpose of the regulatory action is to promulgate such
regulations as necessary for expansion of the Prescription
Monitoring Program in accordance with restrictions set forth in
law. Given the recent history of abuse and illegal distribution of
certain drugs, the director has an obligation to protect public
health, safety and welfare by promulgating regulations in a timely
manner.

Substance: = Amendments are adopted to conform the
regulations to changes in the law, which now provides for an
expansion of the Prescription Monitoring Program to include

reporting of dispensed Schedules Il and IV drugs and
disclosure of information to dispensers (pharmacies) as well
as other additional entities such as the Health Practitioner
Intervention Program, the Medical Examiner and the
Department of Medical Assistance Services.

Issues: The primary advantages to the public of the
Prescription Monitoring Program, as established by legislation
in the Code of Virginia, is the potential for curtailment of abuse
and diversion of Schedule Il drugs. The impetus for such a
program was precipitated by the problem in Southwest
Virginia with the over-prescribing and abuse of Oxycontin with
devastating results on families and communities. With the
expansion to include Schedule Il and IV drugs and all areas
of the state, this program should be a deterrent to those who
would engage in such practices. As adopted, the regulations
should protect the public (those who are legitimately
prescribing, dispensing and consuming scheduled drugs) by
the requirements for mandatory or discretionary disclosure.
Those who engage in law enforcement or Medicaid fraud
investigation will have another tool available to detect illegal
activity.

There are no advantages or disadvantages to the agency, as
it is mandated to establish such a program. As stated above,
there will be some advantage to the State Police, the Medicaid
Fraud unit and other agencies charged with enforcement of
laws related to prescription drugs.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 H of the Administrative Process
Act and Executive Order Number 21 (02). Section 2.2-4007 H
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. The Department of
Health Professions (DHP) proposes to amend the Regulations
Governing the Prescription Monitoring Program (PMP) to:

1. Include reporting of dispensed Schedule Il and IV drugs;

2. Expand the PMP to include reporting from all dispensers
statewide as well as some dispensers located outside the
Commonwealth;

3. Allow reporting to drug prescribers who are licensed in
jurisdictions other than the Commonwealth;

4. Allow reporting of dispensed Schedule Il, Il and IV drugs
to set nonprescribing entities;

5. Facilitate electronic requests and disclosures; and

6. Allow drug dispensers to submit queries to the PMP and
establish natification of disclosure requirements to which
drug dispensers must adhere.
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Estimated economic impact. Under the most recent
nonemergency PMP regulation, drug dispensers in
Southwestern Virginia reported the dispensing of Schedule I
drugs only. To reflect changes made to Chapter 25.2 (§ 54.1-
2519 et seq.) of Title 54.1 of the Code of Virginia during the
2005 legislative session, current emergency, and this
proposed, regulation expand both the geographic scope of the
PMP and the number of drugs monitored. Drug dispensers
statewide will be required to report dispensing of Schedule II,
Il and IV drugs’.

Dispensers who were not part of the pilot PMP program will
incur the same, very minimal, reporting costs as have the pilot
program dispensers. The data system that they will use for
prescription monitoring is the same system pharmacies now
use for third party payments so dispensers will not have to put
much effort at all into reporting to the PMP. In addition,
dispensers who intend to request information from the PMP
will be required to disclose this intention to their customers.
The least expensive way that dispensers can meet this
notification requirement is by posting a sign next to the
counter where customers drop off their prescription. DHP
estimates that this will cost dispensers less than five dollars.
DPB estimates that since dispensers may print a sign on their
in-store computer, costs associated with meeting disclosure
requirements will likely be much less than one dollar per
dispenser.

DHP estimates that they will incur one-time costs for
expanding the PMP of approximately $225,000. This
expenditure will pay for new software that can accommodate
the vastly increased number of reports that are likely to arise
because the number of dispensers covered by the proposed
regulation is so much greater than the number that were part
of the pilot program and because three classes of dispensed
drugs, rather than one, will be reported by dispensers and
queried by prescribers. Approximately 300 dispensers were
part of the pilot program; DHP expects that approximately
2,000 dispensers will be submitting reports once the
expanded PMP is fully implemented. Dispensers currently
report 20,000 instances of dispensed Schedule Il drugs every
two weeks. DHP expects to get two million reports per year
once the expanded PMP is fully implemented. Prescribers
currently submit 150 queries per month to the PMP. DHP
expects to receive 500 queries per day once the expanded
PMP is fully implemented.

In addition to the fixed costs associated with software
purchase and installation, DHP expects to incur ongoing costs
associated with processing increasing numbers of reports
from dispensers and answering increasing numbers of queries
from prescribers; these costs will be approximately $125,000
per year. Software maintenance will cost DHP about 18% of
their original software investment, about $40,500, per year. All

! Schedule Il drugs are drugs that have a high abuse risk, but that also have
safe and accepted medical uses in the United States. These drugs can cause
severe psychological or physical dependence. Schedule Il drugs include certain
narcotic, stimulant, and depressant drugs. Some examples are morphine,
cocaine, oxycodone, methylphenidate and dextroamphetamine. Schedule Il and
IV drugs have an abuse risk that is high but less severe than Schedule Il drugs.
Schedule 11l drugs include Buprenorphine, anabolic steroids and combination
drugs like hydrocodone plus acetaminophen and codeine plus acetaminophen.
Schedule 1V drugs include mood altering drugs like Valium, Xanax, Librium,
Rohypnol and Klonopin.

of the fixed and ongoing expenses associated with the PMP
are expected to be covered by federal grant money at least
through 2010. The General Assembly has authorized DHP to
fund the PMP with user fees if expected grants do not
materialize and when grant money runs out.

Current regulation requires that prescribers who are querying
the PMP submit their DHP-issued license number with the
query. Because the pilot PMP program has almost certainly
pushed drug abusers to seek prescriptions outside of the
borders of the program in neighboring states, and prescribers
who are licensed in neighboring states rather than by DHP
have expressed interest in being able to submit queries to the
Commonwealth’s PMP, DHP proposes that a prescriber be
allowed to submit his United States Drug Enforcement
Administration (DEA) registration number with his PMP query.
This regulatory change will make drug-abusing citizens of
Virginia less able to thwart the intent of the PMP by obtaining
prescriptions just over the state’s border.

Pursuant to changes made to § 54-1.2523 during the 2005
legislative session, the proposed regulation will allow
designated agents of the Virginia Department of Medical
Assistance Services (DMAS) to query the PMP for
“information relevant to an investigation relating to a specific
dispenser or prescriber who is a participating provider in the
Virginia Medicaid program or information relevant to an
investigation relating to a specific recipient who is currently
eligible for and receiving or who has been eligible for and has
received medical assistance services.” Designated agents of
the Health Practitioners' Intervention Program (HPIP) will be
able to query “Information relevant to an investigation or
inspection of or allegation of misconduct by a specific person
licensed, certified, or registered by or an applicant for
licensure, certification, or registration by a health regulatory
board; information relevant to a disciplinary proceeding before
a health regulatory board or in any subsequent trial or appeal
of an action or board”. The Chief Medical Examiner will also
be able to query the system. This will allow DMAS to better
recognize and stop Medicaid fraud, HPIP to better monitor
health care professionals who have abused drugs in the past
and will allow the Medical Examiner's office to better
determine a drug recipient’s cause of death.

The proposed regulation will eliminate the need for prescribers
to submit, with any PMP query, a signed form attesting that
they have obtained signed consent from the potential drug
recipient; this signed consent then would be kept in the drug
recipient’s patient file. Instead, amendments will allow for
electronic attestation by prescribers that they have signed
consent on file from the recipient whose information is being
queried. In addition, the consent signed by potential drug
recipients will no longer have to be on a separate, distinct
form; the proposed regulation will allow the recipient’s signed
consent to be part of a more general privacy notice. This
change will reduce the paperwork burden borne by providers
in parts of the Commonwealth that were part of the pilot PMP
program.

Authorized government employees of the State Police, the
Medical Examiner's Office, DMAS, HPIP and other agencies
that are allowed to access PMP information will also no longer
have to submit queries in writing. The proposed regulation
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allows DHP to more easily accept electronic queries from
these agencies and from other authorized information
recipients. Taken together, these changes will allow DHP to
make the PMP more efficient and less costly.

The proposed regulation allows dispensers to query the PMP
if they make customers aware that this query is possible in a
way that is acceptable to DHP. Dispensers may post a sign
prominently at the prescription intake counter, hand out written
disclosures to individual pharmacy customers or obtain written
consent. This will allow drug dispensers to check if a customer
has a suspicious and potentially abusive pattern of dispensed
prescriptions (for instance, a customer might have had many
prescriptions for the same drug from different doctors). This
will allow dispensers to judge whether they should fill
prescriptions that are presented to them. Dispensers will then
be part of a system that will hopefully reduce the abuse of
prescription drugs within the Commonwealth.

Businesses and entities affected. The proposed regulation
will affect drug dispensers who intend to query the PMP and
who must comply with parts of the regulation that require
notice to patients who are the subjects of those intended
queries. This regulated community comprises 1576
pharmacies, 492 nonresident pharmacies and 198 physicians
who dispense drugs.

Localities particularly affected. The proposed regulation will
affect all localities in the Commonwealth.

Projected impact on employment. The proposed regulation
may likely have a positive effect on the employment
opportunities of health care professionals who are subject to
monitoring by the Health Practitioners' Intervention Program
(HPIP). Because this regulatory change will allow HPIP to
reduce the possibility of program participants secretly
obtaining and using drugs, employers are likely to be more
confident that a formerly drug abusing health professional will
stay sober, or will be unable to hide future drug abuse, and
may be more likely to hire them.

Effects on the use and value of private property. Drug
dispensers will have to pay the very small costs associated
with notifying their patients of intended queries to the PMP.
Dispensers may notify patients by posting a sign where
prescriptions are accepted for dispensing, providing individual
written material to patients, or obtaining written consent from
the patient.

Small businesses: costs and other effects. Drug dispensers
that qualify as small businesses will have to pay the very small
costs associated with notifying their patients of intended
queries to the PMP. Dispensers may notify patients by posting
a sign where prescriptions are accepted for dispensing,
providing individual written material to patients, or obtaining
written consent from the patient.

Small businesses: alternative method that minimizes adverse
impact. There are likely no alternative methods to accomplish
DHP’s goals that would be less costly than the methods
mandated by the proposed regulation.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The agency concurs
with the economic impact analysis of the Department of

Planning and Budget on the proposed amended regulations
for the Prescription Monitoring Program.

Summary:

The proposed amendments conform the rules of the
Prescription Monitoring Program for reporting and
disclosure to the changes made during the 2005 Session of
the General Assembly in Chapter 25.2 (§ 54.1-2519 et seq.)
of Title 54.1 of the Code of Virginia. The law now provides
for an expansion of the Prescription Monitoring Program to
include reporting of dispensed Schedules Ill and IV drugs
and disclosure of information to dispensers (pharmacies) as
well as other additional entities such as the Health
Practitioner Intervention Program, the Medical Examiner
and the Department of Medical Assistance Services. The
proposed amendments (i) eliminate provisions that may
stand as a barrier to the adoption of electronic requests and
disclosures; (ii) provide criteria for requests from prescribers
who are not licensed in Virginia; and (iii) establish
requirements for notification by a dispenser to his patients
about requests for disclosure of prescription information in
the program.

18 VAC 76-20-10. Definitions.

The following words and terms when used in this chapter shall
have the meanings ascribed to them in § 54.1-2519 of the
Code of Virginia unless the context clearly indicates
otherwise:

"Department”
"Director”
"Dispense”
"Dispenser”
"Prescriber"
"Recipient”

In addition, the following term when used in this chapter shall
have the following meaning unless the context clearly
indicates otherwise:

"Program" means the Prescription Monitoring Program.
18 VAC 76-20-20. General provisions.

In accordance with Chapter 25.2 (§ 54.1-2519 et seq.) of Title
54.1 of the Code of Virginia and this chapter, the Director of
the Department of Health Professions shall establish and
administer a program for monitoring the dispensing of
Schedule-ll Schedules I, IIl and IV controlled substances.

18 VAC 76-20-30. Criteria for granting waivers of the
reporting requirements.

A. The director may grant a waiver of all or some of the
reporting requirements established in § 54.1-2521 of the Code
of Virginia to an individual or entity who files a request in
writing on a form provided by the department and who meets
the criteria for such a waiver.

B. Criteria for a waiver of the reporting requirements shall
include a history of compliance with laws and regulations by
the ; ist-i ;
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pharmaeists dispensers regularly practicing at that location
and may include, but not be limited to:

1. A substantial hardship created by a natural disaster or
other emergency beyond the control of the pharmacist-or
pharmaey dispenser; or

2. Dispensing in a controlled research project approved by a
regionally accredited institution of higher education or under
the supervision of a governmental agency.

C. Consistent with the Administrative Process Act (§ 2.2-4000
et seq. of the Code of Virginia), a waiver may be granted by a
subordinate designated by the director on a case-by-case
basis, subject to terms and conditions stated in an order with a
specified time period and subject to being vacated. An appeal
of the initial decision may be filed with the director who shall
appoint an informal fact-finding conference, which shall
thereafter make a recommendation to the director. The
decision of the director shall be final.

18 VAC 76-20-50. Criteria for mandatory disclosure of
information by the director.

A. In order to request disclosure of information contained in
the program, an individual shall be registered with the director
as an authorized agent entitled to receive reports under
§ 54.1-2523 B of the Code of Virginia.

1. Such request for registration shall contain an attestation
from the applicant's employer of the eligibility and identity of
such person.

2. Registration as an agent authorized to receive reports
shall expire on June 30 of each even-numbered year or at
any such time as the agent leaves or alters his current
employment or otherwise becomes ineligible to receive
information from the program.

B. An authorized agent shall only request in-writing,—on-a-form
provided-by-the-department; disclosure of information related

to a specific investigation, or in the case of a request from the
Health Practitioners’ Intervention Program (HPIP), disclosure
of information related to a specific applicant for or participant
in HPIP. Therequest Requests shall be made in a format
designated by the department and shall contain a case
identifier number, a specified time period to be covered in the
report, and the specific recipient, prescriber or dispenser for
which the report is to be made—and-an-identifiernumberfor
the-subject-of the-disclosure.

C. The request from an authorized agent shall be-sighed-with
include an attestation that the prescription data will not be
further disclosed and only used for the purposes stated in the
request and in accordance with the law.

18 VAC 76-20-60. Criteria for discretionary disclosure of
information by the director.

A. In accordance with § 54.1-2523 C of the Code of Virginia,
the director may disclose information in the program to certain

persons provided the request is made in writing—en—a—form
provided a format designated by the department.

B. The director may disclose information to:

1. The recipient of the dispensed drugs, provided the
request is accompanied by a copy of a valid photo
identification issued by a government agency of any
jurisdiction in the United States verifying that the recipient is
over the age of 18 and includes a notarized signature of the
requesting party. The report shall be mailed to the address
on the license or delivered to the recipient at the
department.

2. The prescriber for the purpose of establishing a treatment
history for a patient or prospective patient, provided the
request is accompanied by the prescriber's license-rumber

registration number with the United States Drug
Enforcement Administration (DEA) and attestation of having
obtained written consent for such disclosure from the

recipient. Such written consent shall-be-—separate—and

distinet-fromany-other consent-documentsrequired-by-the
practitioner-and shall be maintained as part of the patient
record.

3. Another regulatory authority conducting an investigation
or disciplinary proceeding or making a decision on the
granting of a license or certificate, provided the request is
related to an allegation of a possible controlled substance
violation and that it is accompanied by the signature of the
chief executive officer who is authorized to certify orders or
to grant or deny licenses.

4. Governmental entities charged with the investigation and
prosecution of a dispenser, prescriber or recipient
participating in the Virginia Medicaid program, provided the
request is accompanied by the signature of the official
within the Office of the Attorney General responsible for the
investigation.

5. A dispenser for the purpose of establishing a prescription
history for a specific person to assist in determining the
validity of a prescription, provided the request is
accompanied by the dispenser’s license number issued by
the relevant licensing authority in Virginia and an attestation
that the dispenser is in compliance with patient notice
requirements of 18 VAC 76-20-70. If the dispensing occurs
in a pharmacy located outside Virginia, the request shall
include the registration number issued by the Virginia Board
of Pharmacy for a nonresident pharmacy.

C. In each case, the request must be complete and provide
sufficient information to ensure the correct identity of the
prescriber, recipient and/or dispenser. Such-request-shall-be

D. Except as provided in subdivision B 1 of this section, the
request form shall be-sighed-with include an attestation that
the prescription data will not be further disclosed and only
used for the purposes stated in the request and in accordance
with the law.

E. In order to request disclosure of information contained in
the program, a designated employee of the Department of
Medical Assistance Services or of the Office of the Chief
Medical Examiner shall register with the director as an
authorized agent entitled to receive reports under 8 54.1-2523
C of the Code of Virginia.
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1. Such request for registration shall include an attestation
from the applicant’s employer of the eligibility and identity of
such person.

2. Registration as an agent authorized to receive reports
shall expire on June 30 of each even-numbered year or at
any such time as the agent leaves or alters his current
employment or otherwise becomes ineligible to receive
information from the program.

18 VAC 76-20-70. Notice of requests for information.

Any dispenser who intends to request information from the
program for a recipient or prospective recipient of a Schedule
I, 1, or IV controlled substance shall post a sign that can be
easily viewed by the public at the place where the prescription
is accepted for dispensing and that discloses to the public that
the pharmacist may access information contained in the
program files on all Schedule II, 1l or IV prescriptions
dispensed to a patient. In lieu of posting a sign, the dispenser
may provide such notice in written material provided to the
recipient, or may obtain written consent from the recipient.

NOTICE: The forms used in administering 18 VAC 76-20,
Regulations Governing the Prescription Monitoring Program,
are not being published; however, the name of each form is
listed below. The forms are available for public inspection at
the Department of Health Professions, 6603 West Broad
Street, Richmond, Virginia, or at the office of the Registrar of
Regulations, General Assembly Building, 2nd Floor,
Richmond, Virginia.

FORMS

Request for Waiver of Reporting Requirements for
Prescription Monitoring Program (eff. 11/03).

Request to Register as an Authorized Agent to Receive
Information from the Virginia Prescription Monitoring Program
(eff—3/03 rev. 8/05).

Request for Disclosure of Information from Prescription
Monitoring Program (eff—3/04 rev. 8/05).

Patient Request for Discretionary Disclosure of Information
from Prescription Monitoring Program (eff. 12/03).

Prescriber Request for Discretionary Disclosure of Information
from Prescription Monitoring Program (eff—9/04 rev. 7/05).

Regulatory Authority Request for Discretionary Disclosure of
Information from Prescription Monitoring Program (eff. 12/03).

Investigation under Virginia Medicaid Program; Request for
Discretionary Disclosure of Information from Prescription
Monitoring Program (eff. 12/03).

VA.R. Doc. No. R05-261; Filed December 21, 2005, 1:54 p.m.

BOARD OF MEDICINE

Title of Regulation: 18 VAC 85-20. Regulations Governing
the Practice of Medicine, Osteopathic Medicine, Podiatry,
and Chiropractic (amending 18 VAC 85-20-122).

Statutory Authority: § 54.1-2400 and Chapter 29 (§ 54.1-2900
et seq.) of Title 54.1 of the Code of Virginia.

Public Hearing Date: February 23, 2006 - 8:15 a.m.
Public comments may be submitted until March 24, 2006.
(See Calendar of Events section
for additional information)

Agency Contact: William L. Harp, M.D., Executive Director,
Department of Health Professions, Alcoa Building, 6603 West
Broad Street, 5th Floor, Richmond, VA 23230-1712, telephone
(804) 662-9908, FAX (804) 662-9943, or e-mail
william.harp@dhp.virginia.gov.

Basis: The amendments are promulgated under the general
authority of § 54.1-2400 of the Code of Virginia, which provides
the Board of Medicine the authority to promulgate regulations
to administer the regulatory system.

In addition, § 54.1-2935 of the Code of Virginia specifies at
least two years of satisfactory postgraduate training for
applicants from a nonaccredited educational program.

Purpose: In 2003, § 54.1-2935 of the Code of Virginia was
amended to reduce the requirement for postgraduate training
for graduates of nonapproved programs in medicine from
three to two years. Accordingly, the board amended its
regulations for satisfactory postgraduate training to require
two years. Prior to 2003, the board allowed such a graduate
to substitute other postgraduate training or study for up to two
of the required three years, but required at least one year of
training as an intern or resident in a hospital or health care
facility offering an approved internship or residency training
program. With the reduction in total training to two years, it
became possible for all of the postgraduate training to be met
without any period of internship or residency. The board
believes at least one year of supervised postgraduate training
is essential to ensure that a graduate has the knowledge and
skills necessary to practice medicine with safety and
competency.

Substance: The proposed change amends 18 VAC 85-20-
122 to specify that at least one year of the two years of
postgraduate training must consist of training as an intern or
resident in a hospital or health care facility offering an
approved internship or residency training program. The other
year could be waived for a graduate who has secured an
approved fellowship or teaching position.

Issues: The primary advantage to the public would be
additional assurance that a graduate of a nonaccredited
medical school is adequately prepared and sufficiently
knowledgeable to be licensed as an independent doctor of
medicine or osteopathic medicine. Without one year of
supervised practice in a residency or internship, there is less
assurance of minimal competency for persons who may have
received their medical education in third-world countries.
There are no disadvantages. The requirement for two years
of post-graduate training has not been changed, only the
alternatives for completion of the two years have been
amended. There are no advantages or disadvantages to the
agency or the Commonwealth.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 H of the Administrative Process
Act and Executive Order Number 21 (02). Section 2.2-4007 H
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requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. The Board of Medicine
(board) proposes to amend the licensure requirements for
graduates of medical schools not approved by an accrediting
agency recognized by the board. The proposed regulations
will specify that at least one of the required two years of
postgraduate training or study in the United States or Canada
be as an intern or resident in a hospital or health care facility.

Estimated economic impact. The 2003 Session of the
General Assembly amended § 54.1-2935 of the Code of
Virginia to reduce the requirement for postgraduate training for
graduates of nonapproved programs in medicine from three
years to two years. Accordingly, the board amended its
regulations for physician licensure to require two years of
satisfactory postgraduate training. Prior to 2003, the board
allowed such a graduate to substitute other postgraduate
training or study for up to two of the required three years, but
required at least one year of training as an intern or resident in
a hospital or health care facility offering an approved
internship or residency training program. With the reduction in
total required postgraduate training to two years, it became
possible for all of the postgraduate training to be met without
any period of internship or residency. According to the
department, this was unintentional. The board believes at
least one year of supervised postgraduate training is essential
to ensure that a graduate has the knowledge and skills
necessary to practice medicine with safety and competency.
Thus, the board proposes to specify that at least one of the
required two years of postgraduate training or study in the
United States or Canada be as an intern or resident in a
hospital or health care facility.

The regulations have continued to require one year of
satisfactory postgraduate training as an intern or resident for
graduates of approved programs of medicine. It makes little
sense to require less supervised training for graduates of
nonapproved programs. It seems likely that the proposed
amendment will add significant benefit in terms of greater
assurance of competency for licensed physicians who
graduate from nonapproved programs. According to the
department, the difference in reimbursement to a person
serving in a residency versus in a fellowship varies, but at the
Medical College of Virginia fellows earn approximately $800
more annually than do residents. Though, the department
states that in some settings the salary for a fellow is actually
less than that for a resident because the facility can bill for the
resident’s services. Thus, under the proposed amendment
one or two individuals may potentially have their earnings
reduced by an amount likely less than $1,000 per year.
Overall, the proposed amendment will likely produce a net
benefit.

Businesses and entities affected. The proposed amendment
affects graduates of medical schools not approved by an
accrediting agency recognized by the board who wish to
satisfy the requirement for two years of postgraduate training
without at least one year as a resident or intern. According to
the Department of Health Professions (department), there are
one or two such applicants per year.

Localities particularly affected. The proposed amendment
does not disproportionately affect particular Virginia localities.

Projected impact on employment. One or two persons will
likely seek employment as a resident or intern rather than a
fellow or instructor each year.

Effects on the use and value of private property. According to
the department the difference in reimbursement to a person
serving in a residency versus in a fellowship varies, but at the
Medical College of Virginia fellows earn approximately $800
more annually than do residents. Though, the department
states that in some settings the salary for a fellow is actually
less than that for a resident because the facility can bill for the
resident’s services. Thus, one or two individuals may
potentially have their earnings reduced by an amount likely
less than $1,000 per year.

Small businesses: costs and other effects. The proposed
amendment will not likely significantly affect small businesses.

Small businesses: alternative method that minimizes adverse
impact. Since the proposed amendment is not likely to
significantly affect small businesses, there is no alternative
method that minimizes adverse impact.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The Board of Medicine
concurs with the analysis of the Department of Planning and
Budget for amendments to 18 VAC 85-20 on postgraduate
training for graduates of nonapproved schools of medicine.

Summary:

The amendment changes the educational requirements for
graduates and former students of institutions not approved
by an accrediting agency recognized by the board to specify
that at least one of the required two years of postgraduate
training or study in the United States or Canada must be as
an intern or resident in a hospital or health care facility.

18 VAC 85-20-122. Educational requirements: Graduates
and former students of institutions not approved by an
accrediting agency recognized by the board.

A. A graduate of an institution not approved by an accrediting
agency recognized by the board shall present documentary
evidence that he:

1. Was enrolled and physically in attendance at the
institution's principal site for a minimum of two consecutive
years and fulfilled at least half of the degree requirements
while enrolled two consecutive academic years at the
institution's principal site.

2. Has fulfilled the applicable requirements of § 54.1-2930
of the Code of Virginia.
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3. Has obtained a certificate from the Educational Council of
Foreign Medical Graduates (ECFMG), or its equivalent.
Proof of licensure by the board of another state or territory
of the United States or a province of Canada may be
accepted in lieu of ECFMG certification.

4. Has had supervised clinical training as a part of his
curriculum in an approved hospital, institution or school of
medicine offering an approved residency program in the
specialty area for the clinical training received, if such
training was received in the United States.

5. Has completed two years of satisfactory postgraduate
training as an intern or resident in a hospital or health care
facility offering an approved internship or residency training
program when such a program is approved by an
accrediting agency recognized by the board for internship
and residency.

a. The board may substitute other postgraduate training
or study for one year of the two-year requirement when
such training or study has occurred in the United States
or Canada and is:

(1) An approved fellowship program; or

(2) A position teaching medical students, interns, or
residents in a medical school program approved by an
accrediting agency recognized by the board for
internship and residency training.

b. The board may substitute continuous full-time practice
of five years or more with a limited professorial license in
Virginia and one year of postgraduate training in a foreign
country in lieu of two years of postgraduate training.

6. Has received a degree from the institution.

B. A former student who has completed all degree
requirements except social services and postgraduate
internship at a school not approved by an accrediting agency
recognized by the board shall be considered for licensure
provided that he:

1. Has fulfilled the requirements of subdivisions A 1 through
5 of this subseetion section;

2. Has qualified for and completed an appropriate
supervised clinical training program as established by the
American Medical Association; and

3. Presents a document issued by the school certifying that
he has met all the formal requirements of the institution for a
degree except social services and postgraduate internship.

VA.R. Doc. No. R05-235; Filed December 21, 2005, 1:55 p.m.

* k% k k k% x %

Title of Regulation: 18 VAC 85-20. Regulations Governing
the Practice of Medicine, Osteopathic Medicine, Podiatry,
and Chiropractic (amending 18 VAC 85-20-330).

Statutory Authority: § 54.1-2400 and Chapter 29 (§ 54.1-2900
et seq.) of Title 54.1 of the Code of Virginia.

Public Hearing Date: February 23, 2006 - 8:15 a.m.
Public comments may be submitted until March 24, 2006.

(See Calendar of Events section
for additional information)

Agency Contact: William L. Harp, M.D., Executive Director,
Board of Medicine, Alcoa Building, 6603 West Broad Street,
5th Floor, Richmond, VA 23230-1712, telephone (804) 662-
9908, FAX (804) 662-9943, or e-mail
william.harp@dhp.virginia.gov.

Basis: The amendment is promulgated under the general
authority of § 54.1-2400 of the Code of Virginia, which provides
the Board of Medicine the authority to promulgate regulations
to administer the regulatory system.

Purpose: The purpose of the action is to ensure that 18 VAC
85-20-330 is clarified and does not prohibit the delivery of
medical services that can and have been performed safely in
Virginia by qualified physicians. A major conductive block
includes procedures that many nonanesthesiologists perform
for therapeutic and diagnostic purposes; such procedures are
currently performed by interventional physiatrists and other
specialties in medicine. In order for patients in Virginia to
continue receiving such procedures without a concern that the
doctor performing the block may be in violation of regulations
of the board, the provisions for qualification of anesthesia
providers are being clarified.

The intent of the current requirement for office-based
anesthesia was to ensure that anesthesia was being
administered by an anesthesiologist or certified registered
nurse anesthetist while the operating doctor was focused on
the surgical procedure. When a major conductive block is
performed for diagnostic or therapeutic purposes, the
administering physician, if appropriately qualified in such a
procedure, is focused on the procedure and on patient
response to the delivery of the anesthesia thus this
amendment protects the health of citizens of the
Commonwealth.

Substance: The proposed action amends 18 VAC 85-20-330
by differentiating between major conductive blocks performed
for a surgical procedure, which shall only be administered by
an anesthesiologist or by a certified registered nurse
anesthetist, and a major conductive block performed for
diagnostic or therapeutic purposes, which may be
administered for a nonsurgical procedure by a doctor qualified
by training and scope of practice.

Issues: There are no disadvantages to the public of this
amendment. Without a clarification of the rules, physicians
who currently perform major conductive blocks for diagnostic
or therapeutic purposes would be concerned about a violation
of board rules or would need to hire an anesthesia provider to
perform a procedure for which he is already qualified. Either
alternative would be detrimental to the affordability of and
access to necessary medical treatments and procedures.
Failure to amend this regulation would create a disadvantage
to the public.

There are no disadvantages to the agency or the
Commonwealth; the proposed regulation will clarify office-
based anesthesia regulations for consistency with the board’s
intent for the rules.
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Other Information: An amendment was initially proposed as a
fast-track regulation and was published in 21:19 VA.R. 2597
May 30, 2005. A 60-day comment period was provided with
public comment to be received until July 29, 2005.

The fast-track regulation was intended to clarify that a major
conductive block performed for diagnostic or therapeutic
purposes could be administered by a doctor qualified by
training and scope of practice or by a certified registered
nurse anesthetist. The board received more than the requisite
number of 10 objections to the inclusion of a certified
registered nurse anesthetist. Therefore, it terminated the fast-
track process and promulgated a restated amendment under
the Administrative Process Act, utilizing the fast-track notice
as its notice of intended regulatory action.

The board continued to receive public comment through July
29, 2005, most of which objected to the regulation allowing
nurse anesthetists (CRNA) to perform major conductive
blocks. At the Legislative Committee meeting of the board on
August 19, 2005, it was explained that this set of regulations
cannot restrict the current scope of practice for a CRNA; these
are regulations for the practice of doctors of medicine,
osteopathic medicine, podiatry and chiropractic. The issue in
this action is whether doctors who are not specialists in
anesthesia can perform major conductive blocks if they are
specifically trained to do so in the scope of their practice.

Therefore, the Legislative Committee recommended and the
board adopted an amendment that did not mention the
practice of CRNAs, but only references doctors who perform
major conductive blocks within their practice.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 H of the Administrative Process
Act and Executive Order Number 21 (02). Section 2.2-4007 H
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. The Board of Medicine
(board) proposes to clarify the intent of regulations for
performance of office-based anesthesia.

Estimated economic impact. The current regulations state
that "Deep sedation, general anesthesia or a major conductive
block shall only be administered by an anesthesiologist or by
a certified registered nurse anesthetist." The board did not
intend to prohibit nonanesthetist physicians with appro;loriate
training from performing major conductive blocks' for
nonsurgical diagnostic or therapeutic purposes. To clarify this
intent, the board proposes to eliminate the word "only" from

A “conductive block” blocks all sensation to a specific part of the body.
(Source: Department of Health Professions)

the above quoted sentence and add another sentence. The
proposed language is as follows: "Deep sedation, general
anesthesia or a major conductive block shall be administered
by an anesthesiologist or by a certified registered nurse
anesthetist. If a major conductive block is performed for
diagnostic or therapeutic purposes, it may be administered by
a doctor qualified by training and scope of practice."

As far as the department knows, qualified physicians have not
refrained from performing major conductive blocks for
diagnostic or therapeutic purposes. The department has told
inquiring physicians that it was not the board’s intent to
prohibit this, and that no punitive actions would be taken
toward physicians who did these procedures.

If the board were to not amend the regulations and to enforce
a prohibition on any major conductive block performed by
anyone other than an anesthesiologist or a certified registered
nurse anesthetist, then nonanesthetist physicians or their
employers would be required to hire an anesthesia provider to
perform major conductive blocks for nonsurgical diagnostic or
therapeutic purposes. According to the Department of Health
Professions (department), it would cost from $700 to $1,000 a
day to hire a certified registered nurse anesthetist, or about
$2,000 a day for an anesthetist. Since major conductive
blocks for nonsurgical diagnostic or therapeutic purposes are
done daily throughout the Commonwealth,? the annual cost of
compliance would likely reach millions of dollars statewide.?

The proposal to continue to permit all doctors qualified by
training and scope of practice to perform major conductive
blocks for nonsurgical diagnostic or therapeutic purposes will
not put the public at significantly greater risk than requiring
anesthesiologists or a certified registered nurse anesthetists
to perform all major conductive blocks, presuming that the
nonanesthetists training is rigorous enough. Also, since
requiring anesthesiologists or a certified registered nurse
anesthetists to perform all major conductive blocks would
significantly increase the cost of conductive blocks for
nonsurgical diagnostic or therapeutic purposes, these
procedures may be performed less often, potentially to some
patients’ detriment. Thus, the proposal to clarify that all
doctors qualified by training and scope of practice are
permitted to perform major conductive blocks for nonsurgical
diagnostic or therapeutic purposes should produce a net
benefit.

Businesses and entities affected. The proposed amendments
potentially affect the 28,535 persons licensed as doctors of
medicine and surgery, the 1,103 persons licensed as doctors
of osteopathy and surgery, the 474 persons licensed as
podiatrists, and their patients. Some of these doctors likely
work for hospitals or universities with greater than 500
employees. Many others work for entities with far fewer than
500 employees. There are 4,206 offices of physicians
(excepting mental health), 165 offices of podiatrists, and 50
general medical and surgical hospitals in the Commonwealth
with fewer than 500 employees.

2 Source: Department of Health Professions
% According to the department, well over a thousand such procedures are
performed each year, and 1,000 x $1,000 = $1 million.
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Localities particularly affected. The proposed amendment
does not disproportionately affect particular Virginia localities.

Projected impact on employment. The proposed amendments
are clarifications. The amendments will not significantly affect
employment levels since the effective policy is not changing.

Effects on the use and value of private property. The
proposed amendments are clarifications. The amendments
will not significantly affect the use and value of private
property since the effective policy is not changing.

Small businesses: costs and other effects. The proposed
amendments are clarifications. The proposed amendments
do not produce additional costs for small businesses.

Small businesses: alternative method that minimizes adverse
impact. Since the proposed amendments do not produce
additional costs for small businesses, there is no alternative
method that minimizes adverse impact.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The Board of Medicine
concurs with the analysis of the Department of Planning and
Budget for amendments to 18 VAC 85-20 for a clarification of
the rules on use of major conductive blocks in office-based
anesthesia.

Summary:

The proposed amendment clarifies that the intent of
regulations for performance of office-based anesthesia is to
address the administration of anesthesia in an office-based
setting by stating that performance of a major conductive
block for diagnostic or therapeutic purposes does not
require the services of an anesthesiologist or a certified
registered nurse anesthetist, but could be administered by a
physician qualified by experience and training in such a
procedure.

18 VAC 85-20-330. Qualifications of providers.

A. Doctors who utilize office-based anesthesia shall ensure
that all medical personnel assisting in providing patient care
are appropriately trained, qualified and supervised, are
sufficient in numbers to provide adequate care, and maintain
training in basic cardiopulmonary resuscitation.

B. All providers of office-based anesthesia shall hold the
appropriate license and have the necessary training and skills
to deliver the level of anesthesia being provided.

1. Deep sedation, general anesthesia or a major conductive
block shall enly be administered by an anesthesiologist or
by a certified registered nurse anesthetist. If a major
conductive block is performed for diagnostic or therapeutic
purposes, it may be administered by a doctor qualified by
training and scope of practice.

2. Moderate sedation/conscious sedation may be
administered by the operating doctor with the assistance of
and monitoring by a licensed nurse, a physician assistant or
a licensed intern or resident.

C. Additional training.

1. On or after December 18, 2003, the doctor who provides
office-based anesthesia or who supervises the

administration of anesthesia shall maintain current

certification in advanced resuscitation techniques.

2. Any doctor who administers office-based anesthesia
without the use of an anesthesiologist or certified registered
nurse anesthetist shall obtain four hours of continuing
education in topics related to anesthesia within the 60 hours
required each biennium for licensure renewal, which are
subject to random audit by the board.

VA.R. Doc. No. R05-187; Filed December 21, 1:50 p.m.

BOARD OF PHYSICAL THERAPY

Title of Regulation: 18 VAC 112-20. Regulations Governing
the Practice of Physical Therapy (amending 18 VAC 112-
20-50 and 18 VAC 112-20-65).

Statutory Authority: § 54.1-2400 and Chapter 34.1 (§ 54.1-
3473 et seq.) of Title 54.1 of the Code of Virginia.

Public Hearing Date: January 27, 2006 - 9 a.m.
Public comments may be submitted until March 24, 2006.
(See Calendar of Events section
for additional information)

Agency Contact: Elizabeth Young, Executive Director, Board
of Physical Therapy, Alcoa Building, 6603 West Broad Street,
5th Floor, Richmond, VA 23230-1712, telephone (804) 662-
9924, FAX (804) 662-9523, or e-mail
elizabeth.young@dhp.virginia.gov.

Basis: Section 54.1-2400 of the Code of Virginia establishes
the responsibility of the Board of Physical Therapy to
promulgate regulations, levy fees, and administer a licensure
and renewal program.

Chapter 34.1 (§ 54.1-3473 et seq.) of Title 54.1 of the Code of
Virginia establishes the specific powers and duties of the
Board of Physical Therapy including the specific mandate in
§ 54.1-3477 for an applicant to submit evidence satisfactory to
the board of graduation from a school acceptable to the board.

Purpose: The board proposes to amend 18 VAC 112-20-50 in
order to allow applicants for licensure who are graduates of
nonapproved physical therapy programs to submit their
credentials to a credentialing organization that meets the
criteria established by the board in regulation. In addition to
determining equivalency in education and training, the
credentialing body should also be able to verify licensure or
authorization to practice in another country to ensure that the
applicant does not have a history of unprofessional conduct or
substandard practice. Verification of passage of English
equivalency examinations will also be necessary in order to
ensure that a person licensed as a physical therapist will be
able to adequately communicate with patients in Virginia.

In addition, the board has created another pathway for a
person who has been licensed in another U.S. jurisdiction and
has actively practiced for at least five years without restriction
or disciplinary action to be licensed in Virginia by
endorsement. The board’s primary function is to license
persons as physical therapists who are minimally competent
to provide care and treatment to patients. Adequate
credentialing of persons who were educated in nonapproved
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schools and practicing in other countries or evidence of an
extended period of practice in providing patient care is
necessary for the board to do its job to protect the public’s
health and safety in receiving physical therapy.

Substance: The proposed action will amend 18 VAC 112-20-
50 and 18 VAC 112-20-65 to make it easier for foreign-trained
applicants to obtain credentialing and for applicants for
licensure by endorsement to meet the requirements. In
amending 18 VAC 112-20-50, the board proposes to establish
the criteria by which a credentialing body could be approved
to validate a foreign-trained applicant’s eligibility to be licensed
and practice in Virginia with minimal competency. All of the
criteria specified in regulation are currently performed by the
Foreign Credentialing Commission on Physical Therapy
(FCCPT). In amending 18 VAC 112-20-65, the board
proposes to provide an alternative for an applicant for
licensure by endorsement to substitute five years of active,
clinical practice with an unrestricted license in another state
for the required education and/or examination documentation.
The goal of the proposed amendments is to provide options to
applicants seeking to have their credentials reviewed and
deemed equivalent to those of graduates of approved
educational programs and to facilitate licensure of applicants
for licensure by endorsement.

Issues: The primary advantage to the public would be to
provide alternatives to current requirements for licensure that
may have the benefit of increasing the number of licensees
and the availability of physical therapy services in the
Commonwealth. There are no disadvantages to the public;
the board believes the alternatives adopted provide evidence
of competency to practice at least equivalent to the current
requirements.

There are no advantages or disadvantages to the agency or
the Commonwealth.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 H of the Administrative Process
Act and Executive Order Number 21 (02). Section 2.2-4007 H
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. The Board of Physical
Therapy (board) proposes to amend the Regulations
Governing the Practice of Physical Therapy to recognize more
than one credentialing organization through which graduates
of nonapproved (foreign) physical therapy programs may gain
approval for licensure. The board also proposes to add a new
avenue to licensure for physical therapists that are licensed in
other U.S. jurisdictions.

Estimated economic impact. Current regulation mandates
that all physical therapists who graduate from nonapproved
(foreign) physical therapy programs must have their
credentials verified by the Foreign Credentialing Commission
on Physical Therapy (FCCPT) before licensure. The FCCPT is
required to verify that an applicant (i) has education and
training equivalent to what he would have gotten from an
approved program, (ii) has been prescreened for a work visa
(iii) is proficient in English, and (iv) does not have a history of
unprofessional conduct or substandard practice, if licensed in
another country. Foreign applicants for licensure have
experienced delays in their application process which can
likely be attributed to there being only one recognized
credentialing body. In addition, applicants have complained
about the complexity of the credentialing process.

In response to these concerns, the board proposes to allow
applicant evaluation by any credentialing agency who is
approved by the board and who uses the performance criteria
set out in the proposed regulation. According to the
Department of Health Professions, there are between five and
10 credentialing agencies that are competent to evaluate
applicants for licensure and that are not approved to do so
under current regulation. The proposed regulatory change will
allow foreign applicants for licensure to choose among
competing credentialing agencies; the winners in this
competition will likely be those agencies which shorten and
simplify the licensing process for their applicants. This
regulatory change will benefit foreign physical therapists who
wish to be licensed in the Commonwealth and will also benefit
citizens who will then have more options in choosing a
physical therapist.

Current regulation allows physical therapists to be licensed by
endorsement if they currently hold an unrestricted license from
any territory of the United States or from Canada; they must,
however, be able to document that they have the same
education as other applicants for licensure. This requirement
has proven to be difficult for physical therapists that graduated
many years ago and cannot get transcripts and other
documents from the schools that they attended.

The proposed regulation will allow a physical therapist who
currently holds an unrestricted license from any territory of the
United States or from Canada to get a license to practice his
trade in Virginia if he has at least five years of active clinical
experience in physical therapy prior to applying for a license in
the Commonwealth. Proof of experience can be used in lieu of
documentation of education. This regulatory change will
benefit competent physical therapists who wish to be licensed
by the Commonwealth but who cannot easily get school
transcripts and will also benefit citizens who will then have
more options in choosing a physical therapist.

Businesses and entities affected. There are 4,697 licensed
physical therapists in the Commonwealth; of these, 351 hold
licenses obtained in the last fiscal year. All currently licensed
physical therapists and all physical therapists who will seek
licensure from the Commonwealth in the future will be affected
by the proposed regulation.

Localities particularly affected. The proposed regulation will
affect all localities in the Commonwealth.
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Projected impact on employment. To the extent the proposed
regulatory change increases the number of physical therapists
licenses issued, more physical therapists will be able to seek
employment in their chosen field. The market for physical
therapists is increasingly tight in the Commonwealth and
employers of physical therapists are, consequently, fairly
insensitive to labor costs. Because of this, allowing more
physical therapists to be licensed is likely to have the near
term effect of easing labor shortfalls without unduly affecting
the wage that can be commanded. In the long run wages will
likely fall, or at least increase less than they otherwise would
have, as the market adjusts to an increased labor supply.

Effects on the use and value of private property. The net
worth of physical therapists as a group is likely to increase
due to the proposed regulatory change. Given the current
market for physical therapists and an increasing population of
senior citizens in the Commonwealth, the increase in the net
worth of physical therapists that are licensed using the new
avenues of licensure allowed by the proposed regulation is
likely to overwhelm any possible decrease in the market wage
of physical therapists.

Small businesses: costs and other effects. Physical therapists
who apply for licensure under the new sections of the
proposed regulation will likely find that the licensure process is
less expensive and burdensome than it has been in the past.

Small businesses: alternative method that minimizes adverse
impact. The proposed regulation will decrease the
compliance burden on the regulated community.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The Board of Physical
Therapy concurs with the analysis of the Department of
Planning and Budget for amendments to 18 VAC 112-20
related to review of credentials for foreign applicants and
licensure by endorsement.

Summary:

The proposed amendments establish criteria for acceptance
of organizations other than the Foreign Credentialing
Commission on Physical Therapy (FCCPT) for credentialing
applicants for physical therapy licensure who are graduates
of schools that are not approved or accredited and will allow
an applicant for licensure by endorsement to substitute
evidence of active, clinical practice with an unrestricted
license in another U.S. jurisdiction for the past five years in
lieu of documentation of having met the educational and
examination requirements of these regulations.

18 VAC 112-20-50. Education requirements: graduates of
schools not approved by an accrediting agency approved
by the board.

A. An applicant for initial licensure as a physical therapist who
is a graduate of a school not approved by an accrediting
agency approved by the board shall submit the required
application and fee and provide documentation of the physical
therapist's certification by a report from the FCCPT or of the
physical therapist eligibility for licensure as verified by a report
from any other credentialing agency approved by the board
that substantiates that the physical therapist has been

evaluated in accordance with requirements of subsection B of
this section.

B. The board shall only approve a credentialing agency that:

1. Utilizes the Coursework Evaluation Tool for Foreign
Educated Physical Therapists of the Federation of State
Boards of Physical Therapy and utilizes original source
documents to establish substantial equivalency to an
approved physical therapy program;

2. Conducts a review of any license or registration held by
the physical therapist in any country or jurisdiction to ensure
that the license or registration is current and unrestricted or
was unrestricted at the time it expired or was lapsed; and

3. Verifies English language proficiency by passage of the
TOEFL and TSE examination or by review of other
evidence of English proficiency.

B- C. An applicant for licensure as a physical therapist
assistant who is a graduate of a school not approved by the
board shall submit with the required application and fee the
following:

1. Proof of proficiency in the English language by passing
TOEFL and TSE by a score determined by the board or an
equivalent examination approved by the board. TOEFL and
TSE may be waived upon evidence of English proficiency.

2. A copy of the original certificate or diploma that has been
certified as a true copy of the original by a notary public,
verifying his graduation from a physical therapy curriculum.

If the certificate or diploma is not in the English language,
submit either:

a. An English translation of such certificate or diploma by
a qualified translator other than the applicant; or

b. An official certification in English from the school
attesting to the applicant's attendance and graduation
date.

3. Verification of the equivalency of the applicant's
education to the educational requirements of an approved
program for physical therapist assistants from a scholastic
credentials service approved by the board.

G. D. An applicant for initial licensure as a physical therapist
or a physical therapist assistant who is not a graduate of an
approved program shall also submit verification of having
successfully completed a full-time 1,000-hour traineeship as a
"foreign educated trainee" under the direct supervision of a
licensed physical therapist. The traineeship shall be in a
facility that serves as an education facility for students
enrolled in an accredited program educating physical
therapists in Virginia and is approved by the board.

1. It shall be the responsibility of the foreign educated
trainee to make the necessary arrangements for his training
with the director of physical therapy or the director's
designee at the facility selected by the trainee.

2. The physical therapist supervising the foreign educated
trainee shall submit a completed physical therapy or
physical therapist assistant clinical performance instrument
approved by the board.
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3. If the traineeship is not successfully completed, the
president of the board or his designee shall determine if a
new traineeship shall commence. If it is determined by the
board that a new traineeship shall not commence, then the
application for licensure shall be denied.

4. The second traineeship may be served under a different
supervising physical therapist and may be served in a
different organization than the initial traineeship. If the
second traineeship is not successfully completed, as
determined by the supervising physical therapist, then the
application for licensure shall be denied.

5. The traineeship requirements of this part may be waived
if the applicant for a license can verify, in writing, the
successful completion of one year of clinical physical
therapy practice as a licensed physical therapist or physical
therapist assistant in the United States, its territories, the
District of Columbia, or Canada, equivalent to the
requirements of this chapter.

18 VAC 112-20-65. Requirements for licensure by
endorsement.

A. A physical therapist or physical therapist assistant who
holds a current, unrestricted license in the United States, its
territories, the District of Columbia, or Canada may be
licensed in Virginia by endorsement.

B. An applicant for licensure by endorsement shall submit:

1. Documentation of having met the educational
requirements prescribed in 18 VAC 112-20-40 or 18 VAC
112-20-50. In lieu of meeting such requirements, an
applicant may provide evidence of clinical practice during
the five years immediately preceding application for
licensure in Virginia with a current, unrestricted license
issued by another U.S. jurisdiction;

2. The required application, fees, and credentials to the
board; and

3. Documentation of passage of an examination equivalent
to the Virginia examination at the time of initial licensure or
documentation of passage of an examination required by
another state at the time of initial licensure in that state and
active, clinical practice with a current, unrestricted license
for at least seven five years prior to applying for licensure in
Virginia.

For the purpose of this subsection, active, clinical practice

shall mean at least 2,500 hours of patient care over a five-

year period.

C. A physical therapist or physical therapist assistant seeking
licensure by endorsement who has not actively practiced
physical therapy for at least 160 hours within the two years
immediately preceding his application for licensure shall first
successfully complete a 480-hour traineeship as specified by
subsection B of 18 VAC 112-20-140.

VA.R. Doc. No. R05-46; Filed December 27, 2005, 2:21 p.m.
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Symbol Key
Roman type indicates existing text of regulations. Italic type indicates new text. Language which has been stricken indicates
text to be deleted. [Bracketed language] indicates a change from the proposed text of the regulation.

TITLE 4. CONSERVATION AND NATURAL
RESOURCES

MARINE RESOURCES COMMISSION

REGISTRAR'S NOTICE: The following regulations filed by
the Marine Resources Commission are exempt from the
Administrative Process Act in accordance with § 2.2-4006 A
12 of the Code of Virginia; however, the commission is
required to publish the full text of final regulations.

Title of Requlation: 4 VAC 20-20. Pertaining to the
Licensing of Fixed Fishing Devices (amending 4 VAC 20-
20-20 and 4 VAC 20-20-50).

Statutory Authority: § 28.2-201 of the Code of Virginia.
Effective Date: December 22, 2005.

Agency Contact: Deborah Cawthon, Agency Regulatory
Coordinator, Marine Resources  Commission, 2600
Washington Avenue, 3rd Floor, Newport News, VA 23607,
telephone (757) 247-2248, FAX (757) 247-2002 or e-mail
debbie.cawthon@mrc.virginia.gov.

Summary:

The amendments incorporate the definition of the National
Marine Fisheries Service Prohibited Pound Net Leader Area
with a complete description, and exempt pound net
fishermen affected by the federal rule that prohibits the use
of all pound net leaders set with the inland end of the leader
greater than 10 horizontal feet from the mean low water line
from May 6 through July 15 from the priority rights
requirements necessary for renewal of a pound net license.

4 VAC 20-20-20. Definitions.

The following words and terms; when used in this chapter;
shall have the following meanings; unless the context clearly
indicates otherwise:

"Fixed fishing device" means any fishing device used for the
purpose of catching fish and requiring the use of more than
two poles or stakes which have been pushed or pumped into
the bottom.

"Fyke net" means a round stationary net distended by a series
of hoops or frames, covered by web netting or wire mesh and
having one or more internal funnel-shaped throats whose
tapered ends are directed away from the mouth of the net.
The net, leader or runner is held in place by stakes or poles
which have been pushed or pumped into the bottom and has
one or two wings and a leader or runner to help guide the fish
into the net.

"National Marine Fisheries Service Prohibited Pound Net
Leader Area" means the area where the National Marine
Fisheries Service prohibits the use of all pound net leaders,

set with the inland end of the leader greater than 10 horizontal
feet from the mean low water line, from May 6 to July 15 each
year in the Virginia waters of the mainstem Chesapeake Bay,
south of 37°19.0’ N. lat. and west of 76°13.0’ W. long., and all
waters south of 37°13.0' N. lat. to the Chesapeake Bay Bridge
Tunnel at the mouth of the Chesapeake Bay, and the James
and York Rivers downstream of the first bridge in each
tributary.

"Officer" means the marine patrol officer in charge of the
district within which the fixed fishing device is located.

"Pound net" means a stationary fishing device supported by
stakes or poles which have been pushed or pumped into the
bottom consisting of an enclosure identified as the head or
pocket with a netting floor, a heart, and a straight wall, leader
or runner to help guide the fish into the net.

"Staked gill net" means a fixed fishing device consisting of an
upright fence of netting fastened to poles or stakes which
have been pushed or pumped into the bottom.

4 VAC 20-20-50. Priority
licensee.

rights; renewal by current

A. Applications for renewal of license for existing fixed fishing
devices may be accepted by the officer beginning at 9 a.m. on
December 1 of the current license year through noon on
January 10 of the next license year providing the applicant
has met all requirements of law and this chapter. Any location
not relicensed during the above period of time shall be
considered vacant and available to any qualified applicant
after noon on January 10.

B. Except as provided in subseetion subsections C and D of
this section, a currently licensed fixed fishing device must
have been fished during the current license year—execept-as
provided—in—subsection—D—of this—section; in order for the
licensee to maintain his priority right to such location. It shall
be mandatory for the licensee to notify the officer, on forms
provided by the commission, when the fixed fishing device is
ready to be fished in the location applied for, by a complete
system of nets and poles, except as provided in subsection D
of this section, for the purpose of visual inspection by the
officer. Either the failure of the licensee to notify the officer
when the fixed fishing device is ready to be fished or the
failure by the licensee actually to fish the licensed device, by
use of a complete system of nets and poles, except as
provided in subsection D of this section, shall terminate his
right or privilege to renew the license during the period set
forth in subsection A of this section of this chapter, and he
shall not become a qualified applicant for such location until
9a.m. on February 1. Any application received from an
unqualified applicant under this subsection shall be
considered as received at 9 a.m. on February 1; however, in
the event of the death of a current license holder, the priority
right to renew the currently held locations of the deceased
licensee shall not expire by reason of failure to fish said
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locations during the year for which they were licensed, but one
additional year shall be and is hereby granted to the personal
representative or lawful beneficiary of the deceased licensee
to license the location in the name of the estate of the
deceased licensee for purposes of fishing said location or
making valid assignment thereof.

C. During the effective period of 4 VAC 20-530, which
establishes a moratorium on the taking and possession of
American shad in the Chesapeake Bay and its tributaries, any
person licensed during 1993 to set a staked gill net who
chooses not to set that net during the period of the moratorium
may maintain his priority right to the stake net's 1993 location
by completing an application for a fixed fishing device and
submitting it to the officer. No license fee shall be charged for
the application.

D. During 2004, current pound net licensees shall not be
required to fish their pound nets or establish a complete
system of nets and poles in order to renew their licenses or
maintain their priority rights to such locations for 2005.
Beginning in 2005, current pound net licensees with a
licensed pound net located in the National Marine Fisheries
Service Prohibited Pound Net Leader area shall not be
required to fish their pound nets or establish a complete
system of nets and poles in order to renew their licenses or
maintain their priority rights to such locations for any
subsequent year until such time that this prohibited area is no
longer in effect.

VA.R. Doc. No. R06-156; Filed December 22, 2005, 10:23 a.m.
Kok ok ok ok ok ok K

Title of Regqulation: 4VAC 20-720. Pertaining to
Restrictions on Oyster Harvest (amending 4 VAC 20-720-
40, 4 VAC 20-720-50, 4 VAC 20-720-70 and 4 VAC 20-720-
75).

Statutory Authority: §§ 28.2-201 and 28.2-507 of the Code of
Virginia.

Effective Date: January 1, 2006.

Agency Contact: Kathy Leonard, Administrative and Program
Specialist, Marine Resources Commission, 2600 Washington
Avenue, 3rd Floor, Newport News, VA 23607, telephone (757)

247-2120, FAX (757) 247-8101, or e-mail
kathy.leonard@mrc.virginia.gov.
Summary:

The amendments allow harvesting of oysters from certain
public grounds in the Coan, Lower Machodoc, Nomini and
Yeocomico rivers by hand scrape.

4 VAC 20-720-40. Open season and areas.

The lawful seasons and areas for the harvest of oysters from
the public oyster grounds and unassigned grounds are as
follows:

1. James River Seed Area, including the Deep Water Shoal
State Replenishment Seed Area and James River Jail
Island and Point of Shoals Clean Cull Areas: October 1,
2005, through April 30, 2006.

2. Seaside of Eastern Shore: for clean cull oysters only,
October 1, 2005, through January 31, 2006.

3. The following areas shall be opened from October 1,
2005, through January 31, 2006: the Rappahannock River
Hand Tong Area; the Corrotoman River Hand Tong Area;
the Rappahannock River Hand Scrape Area; the Drumming
Ground Hand Scrape Area (Rappahannock River); the
Temples Bay Hand Scrape Area (Rappahannock River); the
Coan River Area; the Nomini River Area; the Lower
Machodoc River Area; the Yeocomico River Area; the
Piankatank River; the Little Wicomico River; the Great
Wicomico River Hand Scrape Area; the James River Hand
Scrape Area; the Blackberry Hangs Hand Scrape Area
(Upper Chesapeake Bay); the York River Hand Scrape
Area; the Thomas Rock Hand Scrape Area (James River);
and the Deep Rock Dredge Area (Lower Chesapeake Bay).

4. Tangier Sound and Pocomoke Sound: December 1,
2005, through February 28, 2006.

4 VAC 20-720-50. Closed harvest season and areas.

It shall be unlawful for any person to harvest oysters from the
following areas during the specified periods:

1. All public oyster grounds and unassigned grounds in the
Chesapeake Bay and its tributaries, including the tributaries
of the Potomac River, except those areas listed in 4 VAC
20-720-40, are closed: October 1, 2005, through September
30, 2006.

2. James River Seed Area, including the Deep Water Shoal
State Replenishment Seed Area and the James River Jail
Island and Point of Shoals Clean Cull Areas: May 1, 2006,
through September 30, 2006.

3. All public oyster grounds and unassigned grounds on the
Seaside of Eastern Shore: for clean cull oysters, February
1, 2006, through September 30, 2006, and for seed oysters,
all year. Oyster harvest from leased oyster ground and fee
simple oyster ground shall require a permit from the Marine
Resources Commission as set forth in 4 VAC 20-720-90.

4. The following areas shall be closed from February 1,
2006, through September 30, 2006: the Rappahannock
River Hand Tong Area; the Corrotoman River Hand Tong
Area; the Rappahannock River Hand Scrape Area; the
Temples Bay Hand Scrape Area (Rappahannock River); the
Drumming Ground Hand Scrape Area (Rappahannock
River); the Nomini River Area; the Lower Machodoc River
Area; the Coan River Area; the Piankatank River; the
Yeocomico River Area; the Little Wicomico River; the Great
Wicomico River Hand Scrape Area; the James River Hand
Scrape Area; the Thomas Rock Hand Scrape Area and the
Blackberry Hangs Hand Scrape Area (Upper Chesapeake
Bay); the York River; the Deep Rock Dredge Area (Lower
Chesapeake Bay).

5. Tangier Sound and Pocomoke Sound: October 1, 2005
through November 30, 2005, and March 1, 2006, through
September 30, 2006.
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4 VAC 20-720-70. Gear restrictions.

A. It shall be unlawful for any person to harvest oysters in the
James River Seed Areas, including the Deep Water Shoal
State Replenishment Seed Area; the James River Jail Island
and Point of Shoals Clean Cull Areas;, the Rappahannock
River Hand Tong Area;, the Corrotoman River Hand Tong
Area:, the Nomini and River Area, Lower Machodoc Rivers:
Area, the Coan River: Area, the Yeocomico River: Area, the
Piankatank River;, and Little Wicomico River, except by hand
or ordinary tong, or as described in subsection F of this
section. It shall be unlawful for any person to have a hand
scrape on board a boat that is harvesting or attempting to
harvest oysters from public grounds by hand tong except as
described in subsection F of this section.

B. It shall be unlawful to harvest oysters from the seaside of
the Eastern Shore, except by hand.

C. It shall be unlawful to harvest oysters from the hand scrape
areas in the Rappahannock River; James River, Great
Wicomico River, Upper Chesapeake Bay, and York River,
except by hand scrape.

D. It shall be unlawful for any person to have more than one
hand scrape on board any boat that is harvesting oysters or
attempting to harvest oysters from public grounds. It shall be
unlawful for any person to have a hand tong on board a boat
that is harvesting or attempting to harvest oysters from public
grounds by hand scrape, except as described in subsection F
of this section.

E. It shall be unlawful to harvest oysters from the Pocomoke
and Tangier Sounds Management Area and Deep Rock
Dredge Area except by a standard oyster dredge.

F. It shall be lawful to harvest oysters through January 31,
2006, from the Coan River Area, the Lower Machodoc Area,
the Nomini River Area, and the Yeocomico River Area by
hand scrape.

4 VAC 20-720-75. Gear license.

A. It shall be unlawful for any person to harvest shellfish from
the hand scrape areas in the Rappahannock River, James
River, Great Wicomico River, Upper Chesapeake Bay, and
York River, Coan River Area, Lower Machodoc Area, Nomini
River Area, and Yeocomico River Area York River who has
not first obtained a current hand scrape license.

B. It shall be unlawful for any person to harvest shellfish with a
dredge from the public oyster grounds in the PTSMA and the
Deep Rock Dredge Area who has not first obtained a current
dredge license.

VA.R. Doc. No. R06-158; Filed December 22, 2005, 10:21 a.m.
* ok k ok ok ok k%

Title of Regulation: 4 VAC 20-900. Pertaining to Horseshoe
Crab (amending 4 VAC 20-900-25 and 4 VAC 20-900-30).

Statutory Authority: § 28.2-201 of the Code of Virginia.
Effective Date: December 22, 2005.

Agency Contact: Deborah R. Cawthon, Agency Regulatory
Coordinator, Marine Resources  Commission, 2600
Washington Avenue, 3rd Floor, Newport News, VA 23607,
telephone (757) 247-2248, FAX (757) 247-2002, or e-mail
debbie.cawthon@mrc.virginia.gov.

Summary:

The amendments to the horseshoe crab regulation (i)
modify the quota allocation from a semiannual to a calendar
year basis; (ii) increase the possession limit to 5,000
horseshoe crabs for those fishermen who meet the
requirements of 4 VAC 20-900-30 D and who hold a valid
horseshoe crab endorsement license, and allow these
fishermen 2,500 horseshoe crabs once 85% of the calendar
year quota is taken; (iii) establish a horseshoe crab
possession limit of 2,000 horseshoe crabs for any person
who meets the requirements of 4 VAC 20-900-30 E and
who holds a valid horseshoe crab endorsement license, and
allow these fishermen 1,000 horseshoe crabs once 85% of
the calendar year quota is taken; (iv) raise the by-catch
possession limit to 500; (v) make it lawful for any person to
take, catch, harvest or attempt to take, catch or harvest
horseshoe crabs with a dredge from the tidal waters of
Virginia from May 1 through June 7; (vi) make it lawful for
any person to possess horseshoe crabs taken by dredge
from the tidal waters of Virginia from May 1 through June 7;
(vii) provide an exception to the requirements for eligibility
for a horseshoe crab endorsement license for those
individuals who meet the stipulated requirements; and (viii)
establish eligibility requirements for anyone applying for a
horseshoe crab endorsement license that is restricted to
using a crab dredge to harvest horseshoe crabs.

4 VAC 20-900-25. Commercial
measures.

fisheries management

A. It shall be unlawful for any person to harvest horseshoe
crabs from any shore or tidal waters of Virginia within 1,000
feet in any direction of the mean low water line from May 1
through June 7. The harvests of horseshoe crabs for
biomedical use shall not be subject to this limitation.

B. Harvests for biomedical purposes shall require a special
permit issued by the Commissioner of Marine Resources, and
all crabs taken pursuant to such permit shall be returned to
the same waters from which they were collected.

C. The commercial landings quota of horseshoe crab for each
calendar year shall be 152,495 horseshoe crabs. Additional
quantities of horseshoe crab may be transferred to Virginia by
other jurisdictions in accordance with the provisions of
Addendum | to the Atlantic States Marine Fisheries
Commission Fishery Management Plan for Horseshoe Crab,
April 2000, provided that the combined total of the landings
quota and transfer from other jurisdictions shall not exceed
355,000 horseshoe crabs.

D. During each calendar year, 85% of Virginia's horseshoe
crab quota shall-bedivided—equally—between—semiannual
periods—of January—1through—June—30—andJuly4through

- i i and any and
all transfers from other jurisdictions shall be allocated to those
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individuals who hold a valid horseshoe crab endorsement
license as established in 4 VAC 20-900-30 C.

1. It shall be unlawful for any person who meets the
requirements of 4 VAC 20-900-30 D and holds a valid
horseshoe crab endorsement license to possess aboard
any vessel or to land any number of horseshoe crabs in
excess of 4,000 5,000, except that when it is projected and
announced that 85% of any-semiannual the calendar year
quota is taken it shall be unlawful for any person who meets
the requirements of 4 VAC 20-900-30 D and holds a valid
horseshoe crab endorsement license to possess aboard
any vessel in Virginia any number of horseshoe crabs in
excess of 2,000 2,500.

2. It shall be unlawful for any person who meets the
requirements of 4 VAC 20-900-30 E and holds a valid
horseshoe crab endorsement license to possess aboard
any vessel or to land any number of horseshoe crabs in
excess of 2,000, except that when it is projected and
announced that 85% of any quota is taken, it shall be
unlawful for any person who meets the requirements of
4 VAC 20-900-30 D and holds a valid horseshoe crab
endorsement license to possess aboard any vessel in
Virginia any number of horseshoe crabs in excess of 1,000.

E. During each calendar year, 15% of Virginia's horseshoe
crab quota shall be reserved for bycatch. This portion of the
annual quota shall be allocated to those individuals who do
not qualify for a horseshoe crab endorsement license as
established in 4 VAC 20-900-30 C. It shall be unlawful for any
person who does not hold a valid horseshoe crab
endorsement license to possess aboard any vessel or to land
any number of horseshoe crabs in excess of 466 500.

F. It shall be unlawful for any fisherman issued a horseshoe
crab endorsement license to offload any horseshoe crabs
between the hours of 10 p.m. and 7 a.m.

G. It shall be unlawful for any person to harvest from Virginia
waters, to possess aboard any vessel, or to land in Virginia
any horseshoe crab for commercial purposes after the landing
quota described in subsection C, D or E of this section has
been attained and announced as such.

H. It shall be unlawful for any buyer of seafood to receive any
horseshoe crab after any commercial harvest or landing quota
as described in this section has been attained and announced
as such.

4 VAC 20-900-30. License requirements and exemption.

A. It shall be unlawful for any person to harvest horseshoe
crabs by hand for commercial purposes without first obtaining
a commercial fisherman registration license and a horseshoe
crab hand harvester license.

B. The taking by hand of as many as five horseshoe crabs in
any one day for personal use only shall be exempt from the
above licensing requirement.

C. It shall be unlawful for any boat or vessel to land horseshoe
crabs in Virginia for commercial purposes without first
obtaining a horseshoe crab endorsement license as described
in this section. The horseshoe crab endorsement license shall
be required of each boat or vessel used to land horseshoe
crabs for commercial purposes. Possession of any quantity of
horseshoe crabs that exceeds the Ilimit described in
subsection B of this section shall be presumed for commercial
purposes. There shall be no fee for the license.

D. To be eligible for a horseshoe crab endorsement license,
the boat or vessel shall have landed and sold at least 500
horseshoe crabs in Virginia in at least one year during the
period 1998-2000, except as described in subsection E of this
section.

1. The owner shall complete an application for each boat or
vessel by providing to the Marine Resources Commission a
notarized and signed statement of applicant's name,
address, telephone number, boat or vessel name and its
registration or documentation number.

2. The owner shall complete a notarized authorization to
allow the Marine Resources Commission to obtain copies of
landings data from the National Marine Fisheries Service.

E. Any Virginia registered commercial fisherman is eligible for
a horseshoe crab endorsement license that is restricted to
using a crab dredge to harvest horseshoe crabs provided his
boat or vessel shall have landed at least 10,000 pounds of
whelk in any one year from 2002 through 2005.

1. The Virginia registered commercial fisherman shall
complete an application for each boat or vessel by providing
to the Marine Resources Commission a notarized and
signed statement of the applicant's name, address,
telephone number, boat or vessel name and its registration
or documentation number.

2. The Virginia registered commercial fisherman shall
complete a notarized authorization to allow the Marine
Resources Commission to obtain copies of whelk landings
data from the National Marine Fisheries Service.

VA.R. Doc. No. R06-157; Filed December 22, 2005, 10:23 a.m.
* ok ok ok ok ok kK

Title of Regulation: 4 VAC 20-910. Pertaining to Scup
(amending 4 VAC 20-910-45).

Statutory Authority: § 28.2-201 of the Code of Virginia.
Effective Date: December 30, 2005.

Agency Contact: Deborah R. Cawthon, Agency Regulatory
Coordinator, Marine Resources  Commission, 2600
Washington Avenue, 3rd Floor, Newport News, VA 23607,
telephone (757) 247-2248, FAX (757) 247-2002, or e-mail
debbie.cawthon@mrc.virginia.gov.
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Summary:

The amendment reduces the possession limit of scup to
3,000 pounds from November 1 through December 31 of
each year as required by the Atlantic States Marine
Fisheries Commission.

4 VAC 20-910-45. Possession limits and harvest quotas.

A. During the period January 1 through April 30 of each year,
it shall be unlawful for any person to do any of the following:

1. Possess aboard any vessel in Virginia more than 30,000
pounds of scup.

2. Land in Virginia more than a total of 30,000 pounds of
scup during each consecutive 14-day landing period, with
the first 14-day period beginning on January 2.

B. When it is projected and announced that 80% of the
coastwide quota for this period has been attained, it shall be
unlawful for any person to possess aboard any vessel or to
land in Virginia more than a total of 1,000 pounds of scup.

C. During the period November 1 through December 31 of
each vyear, it shall be unlawful for any person to possess
aboard any vessel or to land in Virginia more 3,660 3,000
pounds of scup.

D. During the period May 1 through October 31 of each year,
the commercial harvest and landing of scup in Virginia shall
be limited to 7,862 pounds.

E. For each of the time periods set forth in this section, the
Marine Resources Commission will give timely notice to the
industry of calculated poundage possession limits and quotas
and any adjustments thereto. It shall be unlawful for any
person to possess or to land any scup for commercial
purposes after any winter period coastwide quota or summer
period Virginia quota has been attained and announced as
such.

F. It shall be unlawful for any buyer of seafood to receive any
scup after any commercial harvest or landing quota has been
attained and announced as such.

G. It shall be unlawful for any person fishing with hook and
line, rod and reel, spear, gig or other recreational gear to
possess more than 50 scup. When fishing is from a boat or
vessel where the entire catch is held in a common hold or
container, the possession limit shall be for the boat or vessel
and shall be equal to the number of persons on board legally
eligible to fish multiplied by 50. The captain or operator of the
boat or vessel shall be responsible for any boat or vessel
possession limit. Any scup taken after the possession limit
has been reached shall be returned to the water immediately.

VA.R. Doc. No. R06-155; Filed December 22, 2005, 10:24 a.m.
* ok k ok ok ok k%

Title of Reqgulation: 4 VAC 20-1040. Pertaining to Crabbing
Licenses (amending 4 VAC 20-1040-20).

Statutory Authority: § 28.2-201 of the Code of Virginia.
Effective Date: January 1, 2006.

Agency Contact: Deborah R. Cawthon, Agency Regulatory
Coordinator, Marine Resources  Commission, 2600
Washington Avenue, 3rd Floor, Newport News, VA 23607,
telephone (757) 247-2248, FAX (757) 247-2002, or e-mail
debbie.cawthon@mrc.virginia.gov.

Summary:

The amendments (i) allow a family member to transfer a
commercial crab license at any time, (ii) allow a license to
be transferred at any time to a registered commercial
fisherman in the case of death or incapacitation, (iii) place a
cap of 100 crab license transfers from one registered
commercial fisherman to another registered commercial
fisherman in a year, and (iv) eliminate the requirement that
the transfer of a commercial crab license must also include
a transfer or sale of the licensee's boat or vessel and gear.

4 VAC 20-1040-20. License sales moratorium.

A. For the lawful crabbing seasons of 2004 through 2007,
commercial licenses for crab pot, peeler pot, crab scrape, crab
trap, ordinary trot line, patent trot line, and dip net shall be
sold only to those registered commercial fishermen who have
been determined by the commission to be eligible to purchase
any of these licenses in 2004. Any person receiving a crab
license by lawful transfer in 2004 through 2007 also
establishes his eligibility to purchase that specific license
through 2007; however, any person either failing to register as
a commercial fisherman in any year or lawfully transferring his
crab license to another person shall forfeit his eligibility to
purchase that specific crab license through 2007.

B. Commercial licenses for crab pots, peeler pots, crab
scrapes, crab traps, ordinary trot lines, patent trot lines, and
crab dip nets may be transferred to an immediate family
member of the licensee at any time and, in the case of death
or incapacitation of the licensee, may be transferred to a
registered commercial fisherman at any time. Crabbing
licenses also may be transferred to another registered

commercial fisherman ifthe licensee's-boat-orvessel-and-gear

used-for-erabbing-are-also-transferred-or-sold-to-the registered
commercialfisherman, except that not more than 100 licenses
shall be transferred in the current year. All such transfers
shall be documented on forms provided by the commission
and shall be subject to the approval of the commissioner.

VA.R. Doc. No. R06-154; Filed December 22, 2005, 10:23 a.m.

L 4 *

TITLE 6. CRIMINAL JUSTICE AND
CORRECTIONS

FORENSIC SCIENCE BOARD

REGISTRAR'S NOTICE: Chapter 11 (§ 9.1-1110 et seq.) of
Title 9.1 of the Code of Virginia (Chapters 868 and 881 of the
2005 Acts of Assembly) created the Department of Forensic
Science, which formerly existed as the Division of Forensic
Science within the Department of Criminal Justice Services.
The following regulations are amended to change the Virginia
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Administrative Code numbers to reflect the new agency
number for the Department of Forensic Science and to
change references from the "Division of Forensic Science" to
the "Department of Forensic Science." Under the Department
of Forensic Science, 6 VAC 20-190, Regulations for Breath
Alcohol Testing, is renumbered 6 VAC 40-20; 6 VAC 20-210,
Regulations for the Implementation of the Law Permitting DNA
Analysis Upon Arrest for all Violent Felonies and Certain
Burglaries, is renumbered 6 VAC 40-40; and 6 VAC 20-220,
Regulations for the Approval of Field Tests for Detection of
Drugs, is renumbered 6 VAC 40-30.

The Department of Forensic Science is claiming an exclusion
from the Administrative Process Act in accordance with § 2.2-
4006 A 4 a of the Code of Virginia, which excludes regulations
that are necessary to conform to changes in Virginia statutory
law where no agency discretion is involved. The Department
of Forensic Science will receive, consider and respond to
petitions by any interested person at any time with respect to
reconsideration or revision.

Title of Requlation: 6 VAC 40-20. Regulations for Breath
Alcohol Testing (formerly 6 VAC 20-190-10 through 6 VAC
20-190-200) (adding 6 VAC 40-20-10 through 6 VAC 40-20-
200).

Statutory Authority: § 9.1-1110 of the Code of Virginia.
Effective Date: February 22, 2006.

Agency Contact: Katya N. Herndon, Regulatory Coordinator,
Department of Forensic Science, 700 North 5th Street,
Richmond, VA 23219, telephone (804) 786-6848, FAX (804)
786-6857, or e-mail katya.herndon@dfs.virginia.gov.

Summary:

These regulations describe the process for approval of
breath test devices, general methods of conducting breath
tests, training and licensing procedures for operators,
required forms and records, and the use of preliminary
breath test devices. The amendments to the regulation
reflect the agency's new status as a department in two
ways. First the amendments change the citation for these
regulations from 6 VAC 20-190 to 6 VAC 40-20 to reflect the
new agency number assigned to the Department of
Forensic Science. Second, the amendments change any
reference in the regulations to the agency from the "Division
of Forensic Science" to the "Department of Forensic
Science."

CHAPTER 490 20.
REGULATIONS FOR BREATH ALCOHOL TESTING.

PART I.
DEFINITIONS.
6-VAC20-190-10- 6 VAC 40-20-10. Definitions.

The following words and terms when used in this chapter shall
have the following meanings unless the context clearly
indicates otherwise:

"Agency" means any law-enforcement agency under whose
auspices breath tests are performed.

"Blood alcohol concentration” means percent by weight of
alcohol in a person's blood based upon grams of alcohol per
100 milliliters of blood or grams of alcohol per 210 liters of
breath.

"Breath test device" means an instrument designed to perform
a quantitative chemical test for alcohol on a sample of breath
of a person subject to the provisions of §§ 18.2-268.1 through
18.2-268.3, 18.2-268.9, 29.1-738.2, 46.2-341.26:1 through
46.2-341.26:3 or 46.2-341.26:9 of the Code of Virginia or a
parallel local ordinance.

"Chemical test" or "chemical analysis" means a quantitative
test for alcohol using infrared, or fuel cell methodologies or a
combination thereof performed on a sample or samples of
breath of a person subject to the provisions of §§ 18.2-267,
18.2-268.1 through 18.2-268.3, 18.2-268.9, 29.1-738.1, 29.1-
738.2, 46.2-341.25, 46.2-341.26:1 through 46.2-341.26:3 or
46.2-341.26:9 of the Code of Virginia or a parallel local
ordinance.

"Division Department" means the DBivision Department of
Forensic Science.

"Licensee" means a person holding a valid license from the
division department to perform a breath test of the type set
forth within these regulations under the provisions of § 18.2-
268.9, § 29.1-738.2 or § 46.2-341.26:9 of the Code of Virginia
or a parallel local ordinance.

"Preliminary breath test device" means an instrument
designed to perform a quantitative chemical test for alcohol on
a sample of breath of a person suspected of an offense
subjecting such person to the provisions of § 18.2-267, 29.1-
738.1 or 46.2-341.25 of the Code of Virginia.

"Supplies and accessories" means any item, device, chemical,
reagent, tube, mouthpiece, replacement part, or glassware,
whether or not reusable, which is used in conjunction with a
breath test device to determine the blood alcohol
concentration of any person subject to the provisions of
§§ 18.2-268.1 through 18.2-268.3, 18.2-268.9, 29.1-738.2,
46.2-341.26:1 through 46.2-341.26:3 or 46.2-341.26:9 of the
Code of Virginia or a parallel local ordinance.

6-VVAC-20-190-20- 6 VAC 40-20-20. Substantial compliance.

These regulations and the steps set forth herein relating to the
taking, handling, identification and disposition of breath
samples, the testing of such samples, and the completion and
filing of any form or record prescribed by these regulations are
procedural in nature and not substantive.  Substantial
compliance therewith shall be deemed sufficient.

PART II.
BREATH TESTS UNDER §§ 18.2-268.9, 29.1-738.2, AND
46.2-341.26:9 OF THE CODE OF VIRGINIA.

Article 1.
Breath Test Administrative Procedures.

6-VVAC20-190-30: 6 VAC 40-20-30. Breath test devices.

Breath test devices shall be tested for accuracy by the divisien
department at least once every six months. All new breath
test devices or those having been repaired by the

Virginia Register of Regulations

1556



Final Regulations

manufacturer or the manufacturer's authorized repair service
shall be tested for accuracy by the divisiorn department before
their return to service.

6-VAG20-190-40- 6 VAC 40-20-40. Storage.

The breath test device must be stored in a clean, dry location
that is only accessible to licensees and to other authorized
individuals.

6-VVAC-20-190-50- 6 VAC 40-20-50. Care.

Proper care shall be taken to ensure that the breath test
device is kept free from excessive moisture, heat and dust.

6-VVAC-20-190-60: 6 VAC 40-20-60. Modifications.

No modifications shall be made to any breath test device by
an agency without the written consent of the division
department.

6-VAC20-190-70- 6 VAC 40-20-70. Use.

The breath test device shall not be used for administration of
tests for alcohol use pursuant to the Federal Omnibus
Transportation Employees Testing Act of 1991, 49 CFR Part
40.

Article 2.
Approval of Breath Test Devices.

6 VAC20-190-80- 6 VAC 40-20-80. Approval.

All breath tests as prescribed in §§ 18.2-268.9, 29.1-738.2
and 46.2-341.26:9 of the Code of Virginia shall be performed
on a breath test device approved by the division department.
Those breath test devices listed in the "Conforming Products
List of Evidential Breath Measurement Devices" as
established by the National Highway Traffic Safety
Administration ("NHTSA"), United States Department of
Transportation, or in such other list as may be established by
NHTSA evidencing that such device meets criteria, standards
or specifications promulgated by it, as published from time to
time in the Federal Register, may be approved by the division
department as a breath test device. In approving such
devices, the division department will consider factors
including, but not limited to, costs, maintenance, necessity of
instruction and/or training by the division department, ease of
operation, availability of parts and service facilities, reliability,
maintenance instruction and the historical performance record
of the device.

6—VAC20-190-90. 6 VAC 40-20-90. Publishing
devices.

list of

The division department shall periodically publish in the
Virginia Register of Regulations a list of any device(s)
approved for use as breath test device(s). Such list shall be
published forthwith after any addition or deletion of any
device(s) to or from the division's department's approved list.
The divisien department may, in addition, provide copies of its
approved list to any agency subject to this chapter.

6-\AC20-190-100- 6 VAC 40-20-100. Publishing list of
supplies.

The division department shall periodically publish in the
Virginia Register of Regulations a list of any supplies and

accessories approved for use with breath test devices that
may be purchased by an agency. Such list shall be published
forthwith after any addition or deletion of any supplies or
accessories to or from the division's department's approved
list. The division department may, in addition, provide copies
of its approved list to any agency subject to this chapter.

Article 3.
Methods of Conducting Breath Tests.

6—\VAC—20-190-110. 6 VAC 40-20-110. Methods and
procedures.

The division department shall approve such methods of
performing breath tests as are demonstrated to the
satisfaction of the division department to produce accurate
and reliable determinations in a reasonable, convenient and
effective manner. The division department approves the
following breath test methods and procedures:

1. All breath test devices shall be operated in accordance
with those sections of the instructional manual published by
the divisien department that are applicable to the particular
breath test device. Licensees shall follow any additional
instructions or modifications of instructions published by the
division department in supplements to the foregoing
instructional manual.

2. The person to be tested shall be observed for at least 20
minutes prior to collection of the breath specimen, during
which period the person must not have ingested fluids,
regurgitated, vomited, eaten, or smoked. Should any of
these actions occur, an additional 20-minute observation
period must be performed.

3. The licensee shall verify that the breath test device is
properly calibrated and in proper working order by
conducting a room air blank analysis prior to analysis of the
breath of the person and by conducting a validation test with
a control sample as part of the test protocol.

4. The licensee must use only supplies and accessories
issued by or approved by the division department in
conducting breath tests on approved breath test devices.

Article 4.
Licensing Procedures.

6—VAC—20-190-120. 6 VAC 40-20-120.
procedures.

Licensing

A. The division department shall issue, renew, terminate and
revoke licenses for individuals to perform breath alcohol tests
on the basis of standards set forth in this chapter.

B. Application for an initial license to perform breath tests shall
be made in writing to the division department. The applicant
shall have the endorsement of the appropriate supervisory
law-enforcement officer or designated representative unless
an exception is granted by the division department.

C. The initial licenses shall be granted to individuals who
demonstrate the ability to perform breath tests accurately and
reliably in accordance with the methods approved by the
division department.
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D. Only individuals successfully completing a basic course of
instruction shall be deemed to have demonstrated
competence to qualify for the issuance of an initial license.
Further instruction may be required by the divisien
department to qualify a licensee to perform tests using
additional breath test devices.

E. Licenses shall be limited in scope to those breath test
devices on which the individual applying for an initial or
renewal license has demonstrated competence.

F. Licenses shall state the date upon which they are to expire,
which date shall, in no event, be later than 24 months after the
date of issuance. Licenses shall be subject to renewal at
expiration or at such time prior to expiration as is convenient
for the division department on demonstration by the licensee
of continuing competency to perform accurate and reliable
breath tests. The division department may at any time
examine licensees to determine such continuing competency.
Licenses may be terminated or revoked by the divisien
department at any time upon its finding that the licensee no
longer meets the qualifications necessary for the issuance of a
license.

G. Any individual whose license has expired may renew his
license within one year after its expiration date by successfully
completing a recertification class and by demonstrating his
competence in the performance of breath tests. Any
individual (i) who fails the recertification class or (ii) whose
license has expired and who does not renew his license within
one year after its expiration date may renew his license by
again attending and successfully completing the basic course
of instruction referred to in subsection D of this section and
demonstrating competence in the performance of breath tests
as otherwise required.

H. The failure of a licensee to comply with this chapter may be
grounds for revocation of such individual's license.

6-VAC20-190-130- 6 VAC 40-20-130. Certificates.

The division department shall issue, terminate and revoke
instructor certificates for individuals to teach breath alcohol
testing on the basis of the following standards:

1. The instructor certificate shall be granted only to
individuals who (i) demonstrate the ability to teach the
breath test method or methods approved by the division
department, (ii) possess a valid breath test license, and (iii)
satisfactorily complete a course for Breath Alcohol
Instructors. The division department may issue instructor
certificates to persons who have acquired the necessary
ability by past experience or formal education.

2. Instructor certificates shall be limited in scope to the
methods or devices for which the individual has
demonstrated competence.

3. The division department may at any time examine
instructors to determine continuing ability.

4. Instructor certificates shall be terminated or revoked by
the division department upon its finding that the instructor
no longer meets the necessary qualifications.

6-VVAC20-190-140: 6 VAC 40-20-140. Revocation.

Any revocation of a license or instructor certificate shall be by
notice sent by registered or certified mail from the divisien
department to the licensee or instructor.

Article 5.
Forms and Records.

6-VVAC-20-190-150- 6 VAC 40-20-150. Records.

The division department shall download by modem, at least
once each month, data from each breath test device assigned
to an agency. The division department shall keep this data on
file for at least three years.

6 VVAC20-190-160- 6 VAC 40-20-160. Checklist.

A preventive maintenance checklist provided by the divisien
department shall be completed at least once each month for
each breath test device assigned to an agency. A copy of this
preventive maintenance checklist shall be submitted to the
division department to be kept on file for at least three years.

PART III.
PRELIMINARY BREATH TESTS UNDER §§ 18.2-267, 29.1-
738.1 AND 46.2-341.25 OF THE CODE OF VIRGINIA.

6-VAC20-190-170- 6 VAC 40-20-170. Preliminary breath
test device.

All preliminary breath tests shall be performed on a
preliminary breath test device approved by the division
department.  Such devices shall offer convenience and
efficiency in operation as determined by the divisien
department and shall also satisfy the requirements of either
subdivision 1 or 2 of this section.

1. For instruments having a numeric readout, the device
shall have a systematic error not exceeding +10%.

2. For instruments having a pass/fail, colored light readout,
the device shall satisfy the following specifications:

a. When a sample of breath is properly taken from a
person with an actual blood alcohol concentration of
0.05% or less by weight by volume or 0.05 grams of
alcohol per 210 liters of breath, the device shall not
indicate a positive result.

b. When a sample of breath is properly taken from a
person with an actual blood alcohol concentration of
0.08% or more by weight by volume or 0.08 grams of
alcohol per 210 liters of breath, the device shall not
indicate a negative result.

6-VAC 20-190-180. 6 VAC 40-20-180. List of preliminary
devices.

The division department shall periodically publish in the
Virginia Register of Regulations a list of devices approved for
use as preliminary breath test devices. Such list shall be
published forthwith after any addition or deletion of any
device(s) to or from the division's department's approval list.
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6—VAC—20-190-190. 6 VAC 40-20-190.
procedures.

Operational

All preliminary breath tests shall be conducted substantially in
accordance with the operational procedures set forth in the
instruction manual of the manufacturer of the instrument in
use except as may be modified by the division department.

6—VAC—20-190-200. 6 VAC 40-20-200.
maintenance.

Preventive

It shall be the responsibility of each agency using preliminary
breath test devices to provide preventive maintenance and
repairs according to the manufacturer's instructions or
procedures except as may be modified by the division
department.

VA.R. Doc. No. R06-167; Filed January 4, 2006, 11:42 a.m.
* k k k k x k%

Title of Regqulation: 6 VAC 40-30. Regulations for the
Approval of Field Tests for Detection of Drugs (formerly
6 VAC 20-220-20 through 6 VAC 20-220-80) (adding 6 VAC
40-30-10 through 6 VAC 40-30-80).

Statutory Authority: § 9.1-1110 of the Code of Virginia.
Effective Date: February 22, 2006.

Agency Contact: Katya N. Herndon, Regulatory Coordinator,
Department of Forensic Science, 700 North 5th Street,
Richmond, VA 23219, telephone (804) 786-6848, FAX (804)
786-6857 or e-mail katya.herndon@dfs.virginia.gov.

Summary:

These regulations outline the process the department
follows for the approval of field tests for detection of drugs.
The amendments reflect the agency's new status as a
department in two ways. First the amendments change the
citation for these regulations from 6 VAC 20-220 to 6 VAC
40-30 to reflect the new agency number assigned to the
Department of Forensic Science. Second, the amendments
change any reference in the regulations to the agency from
the "Division of Forensic Science" to the "Department of
Forensic Science."

CHAPTER 220 30.
REGULATIONS FOR THE APPROVAL OF FIELD TESTS
FOR DETECTION OF DRUGS.

PART I.
DEFINITIONS.

6-VAC20-220-10- 6 VAC 40-30-10. Definitions.

The following words and terms when used in this chapter shall
have the following meanings unless the context clearly
indicates otherwise:

"Agency" means any federal, state or local government law-
enforcement organization in the Commonwealth.

"Approval authority" means the Director of the Division
Department of Forensic Science or designee.

“Division Department” means the Division Department of
Forensic Science;-Department-of Criminal-Justice-Services.

"Drug" means any controlled substance, imitation controlled
substance, or marijuana, as defined in § 18.2-247 of the Code
of Virginia.

"Field test" means any presumptive chemical test unit used
outside of a chemical laboratory environment to detect the
presence of a drug.

"Field test kit" means a combination of individual field tests
units.

"List of approved field tests" means a list of field tests or field
test kits approved by the division department for use by law-
enforcement agencies in the Commonwealth and periodically
published by the division department in the Virginia Register
of Regulations in accordance with § 19.2-188.1 of the Code of
Virginia.

"Manufacturer" means any entity which makes or assembles
field test units or field test kits to be used by any law-
enforcement officer or agency in the Commonwealth for the
purpose of detecting a drug.

"Manufacturers' instructions and claims" means those testing
procedures, requirements, instructions, precautions and
proposed conclusions which are published by the
manufacturer and supplied with the field tests or field test kits.

"Street drug preparations" means any drug or combination of
drugs and any other substance which has been encountered
or is likely to be encountered by a law-enforcement officer as
a purported drug in the Commonwealth.

PART II.
PROCESS FOR APPROVAL OF FIELD TESTS.

6-VAC-20-220-20- 6 VAC 40-30-20. Authority for approval.

Section 19.2-188.1 of the Code of Virginia provides that the
Division Department of Forensic Science shall approve field
tests for use by law-enforcement officers to enable them to
testify to the results obtained in any preliminary hearing
regarding whether any substance, the identify of which is at
issue in such hearing, is a controlled substance, imitation
controlled substance, or marijuana, as defined in § 18.2-247
of the Code of Virginia.

6-VVAC-20-220-30- 6 VAC 40-30-30. Request for approval.

A. Any manufacturer who wishes to have field tests or field
test kits approved shall submit a written request for approval
to the division department director at the following address:

Director

Division Department of Forensic Science
700 North Fifth Street

Richmond, VA 23219.

B. Materials sufficient for at least 10 field tests shall be
supplied for each drug for which the manufacturer requests
approval. The materials shall include all instructions,
precautions, color charts, flow charts and the like which are
provided with the field test or field test kit and which describe
the use and interpretation of the tests.
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C. The manufacturer shall also include exact specifications as
to the chemical composition of all chemicals or reagents used
in the field tests. These shall include the volume or weight of
the chemicals and the nature of their packaging. Material
Safety Data Sheets for each chemical or reagent shall be
sufficient for this purpose.

D. This approval will require at least 120 days from the receipt
of the written request and all needed materials from the
manufacturer.

E. The division department will use commonly encountered
"street drug preparations" to examine those field tests for
approval. In order to be approved, the field test must correctly
react in a clearly observable fashion to the naked eye, and
perform in accordance with manufacturers' instructions and
claims.

6 VAC20-220-40- 6 VAC 40-30-40. Notice of approval.

The division department will notify each manufacturer in
writing of the approval or disapproval of each test for which
approval was requested. Should any test not be approved, the
manufacturer may resubmit their request for approval of that
field test according to the previously outlined procedures at
any time.

6—VAC—20-220-50. 6 VAC 40-30-50. Maintenance of
approved status.

The division department may require that this approval be
done as often as annually for routine purposes. If any
modifications are made to an approved field test by the
manufacturer, the division department shall be notified in
writing of the changes. If unreported modifications are
discovered by the division department, the division
department may require that all testing and approval be
repeated for the particular manufacturers' approved field tests
at any time. The division department shall notify the
manufacturer in writing of this requirement. Any modified field
test must be approved before it can be used in accordance
with § 19.2-188.1 of the Code of Virginia. These changes shall
include, but are not limited to any chemical, procedural or
instructional modifications made to the field test.

6 VAC20-220-60- 6 VAC 40-30-60. Publication.

Upon completion of such testing and in concurrence with the
approval authority, the divisien—department will periodically
publish a list of approved field tests in the General Notices
section of the Virginia Register of Regulations. The divisien
department will also periodically publish the list on its website.
The division department may, in addition, provide copies of its
approval list to any agency subject to this chapter. The
division—department may share any information or data
developed from this testing with these agencies.

6-VVAC-20-220-70- 6 VAC 40-30-70. Liability.

A. The division department assumes no liability as to the
safety of these field tests or field test kits, any chemicals
contained therein or the procedures and instructions by which
they are used.

B. The divisien department further assumes no responsibility
for any incorrect results or interpretations obtained from these
inherently tentative presumptive chemical tests.

PART III.
FEES.

6-VAC20-220-80- 6 VAC 40-30-80. Fees.

Manufacturers will be charged a fee of $50 for each drug or
type of drug for which individual approval is requested. The
division department will evaluate the manufacturers’ request
and notify them in writing of the amount due before testing
begins. Manufacturers who wish to withdraw a request for
approval shall immediately notify the division—department in
writing. The division’s-department’s assessment of the amount
of payment required will be based upon a detailed evaluation
of the manufacturer’'s request and that amount will be final.
Approval will not be granted before full payment is made to
the Treasurer of Virginia.

VA.R. Doc. No. R06-165; Filed January 4, 2006, 11:39 a.m.
* ok ok ok ok ok ok k

Title of Requlation: 6 VAC 40-40. Regulations for the
Implementation of the Law Permitting DNA Analysis Upon
Arrest for All Violent Felonies and Certain Burglaries
(formerly 6 VAC 20-210-10 through 6 VAC 20-210-110)
(adding 6 VAC 40-40-10 through 6 VAC 40-40-110).

Statutory Authority: § 9.1-1110 of the Code of Virginia.
Effective Date: February 22, 2006.

Agency Contact: Katya N. Herndon, Regulatory Coordinator,
Department of Forensic Science, 700 North 5th Street,
Richmond, VA 23219, telephone (804) 786-6848, FAX (804)
786-6857 or e-mail katya.herndon@dfs.virginia.gov.

Summary:

The regulation describes when sample DNA is required,
who is responsible for collecting the sample, how the
sample is to be collected and labeled, and how to transport
the sample to the laboratory for analysis. The amendments
reflect the agency's new status as a department in two
ways. First the amendments change the citation for these
regulations from 6 VAC 20-210 to 6 VAC 40-40 to reflect the
new agency number assigned to the Department of
Forensic Science. Second, the amendments change any
reference in the regulations to the agency from the "Division
of Forensic Science" to the "Department of Forensic
Science."
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CHAPTER 249 40.
REGULATIONS FOR THE IMPLEMENTATION OF THE LAW
PERMITTING DNA ANALYSIS UPON ARREST FOR ALL
VIOLENT FELONIES AND CERTAIN BURGLARIES.

PART I.
DEFINITIONS AND GENERAL PROVISIONS.
6-VVAC-20-210-10- 6 VAC 40-40-10. Definitions.

The following words and terms when used in this chapter shall
have the following meanings unless the context clearly
indicates otherwise:

"Arrestee” means a person arrested for a qualifying offense
under § 19.2-310.2:1 of the Code of Virginia.

"Buccal sample" means a sample taken by swabbing the
cheek inside an arrestee’s mouth.

"Buccal sample kit" means a kit specified by the division
department for the collection of buccal cell samples.

"CCRE" means the Central Criminal
operated by the Virginia State Police.

Records Exchange

"Clerk" means the clerk of court of any general district,
juvenile and domestic relations or circuit court in the
Commonwealth, and includes deputy clerks.

"Data bank" means the database of DNA profiles from
biological samples maintained by the division department for
convicted felons and arrestees.

"Division Department” means the Division Department of
Forensic Science Department-of Criminal-Justices-Services.

“DNA” means deoxyribonucleic acid.

"DNA analysis" means analysis conducted on saliva or tissue
samples to obtain a genetic profile of identification
characteristics.

"DNA sample" means a biological sample taken for DNA
analysis.

"DNA sample tracking application" means an application that
can be queried to determine whether an arrestee has a
sample in the data bank.

"Document control number" means the number that is pre-
printed on the fingerprint card (CCRE arrest forms SP179 and
SP180) or assigned by Live-Scan.

"LIDS" means the Local Inmate Data System administered by
the State Compensation Board.

"Qualifying offense” means an offense requiring a saliva or
tissue sample to be taken upon arrest as described in § 19.2-
310.2:1 of the Code of Virginia.

6-VAC-20-210-20- 6 VAC 40-40-20. Substantial compliance.

These regulations and the procedures set forth herein relating
to the taking, handling and identification of saliva or tissue
samples, and the completion or filing of any form or record
prescribed by these regulations, are procedural in nature and
not substantive. Substantial compliance therewith shall be
deemed sufficient.

PART II.
QUALIFYING OFFENSE WARRANTS.

6 VAC—20-210-30- 6 VAC 40-40-30. Qualifying offense
warrants.

All warrants for qualifying offenses shall contain the following
language: “Take buccal sample if LIDS shows no DNA sample
in Data Bank.”

PART lII.
DNA SAMPLE TRACKING APPLICATION.

8- VAC-20-210-40: 6 VAC 40-40-40. Use of LIDS.

An Internet accessible DNA sample tracking application
developed by the State Compensation Board through LIDS
shall be accessible through the State Compensation Board's
website at www.scb.state.va.us. Access to the DNA sample
tracking application shall be located under the website's
"Restricted Access" section. User identifications and
passwords shall be assigned to all law-enforcement agencies
responsible for taking saliva or tissue samples from arrestees.

6—VAC—20-210-50 6 VAC 40-40-50.
duplicates.

Screening for

Prior to taking the saliva or tissue sample, the LIDS DNA
sample tracking application, or any such other DNA sample
tracking application approved by the division department and
permitted by the Code of Virginia, shall be queried to
determine if there is a DNA sample already in the data bank
for the arrestee. If the DNA sample tracking application
indicates that a sample previously has been taken from the
arrestee, no additional sample shall be taken. If the DNA
sample tracking application indicates no sample has been
taken from the arrestee, a saliva or tissue sample shall be
taken in accordance with the procedures outlined in this
chapter.

PART IV.
PROCEDURES FOR TAKING SALIVA OR TISSUE SAMPLE.

6-VVAC20-210-60- 6 VAC 40-40-60. Collection of samples.

The samples shall be collected during booking by the sheriff's
office, police department or regional jail responsible for
booking upon arrest.

6-VVAC20-210-70- 6 VAC 40-40-70. Buccal sample kits.

Saliva and tissue samples shall be collected using buccal
sample kits specified and distributed by the division
department. Each buccal sample kit shall contain a
submission form, at least one buccal sample collection device
and instructions on the procedure for using the device. These
instructions shall be followed when collecting the buccal
samples.

6-VAC20-210-80- 6 VAC 40-40-80. When buccal sample
kits are unavailable.

In circumstances where a buccal sample kit is unavailable, the
division department may accept samples collected without
using the buccal sample collection devices contained in the
buccal sample kits. These samples shall be collected through
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the use of sterile swabs and satisfy the sealing and labeling
requirements of 6-VAG-20-210-90 6 VAC 40-40-90.

6-VAC20-210-90. 6 VAC 40-40-90. Sealing and labeling
samples.

All saliva and tissue samples collected shall be placed in
sealed, tamper-resistant containers. = Samples shall be
submitted with the following identifying information: the
arrestee's name, social security number, date of birth, race
and gender; the name of the person collecting the samples;
the date and place of collection; information identifying the
arresting or accompanying officer; the qualifying offense; and
the document control number (DCN).

6 VAC—20-210-100- 6 VAC 40-40-100. Transportation of
samples to the division department.

Samples shall be transported to the division—department in
sealed containers not more than 15 days following collection.
A copy of the arrest warrant or capias shall be included with
the sample when it is transported to the division-department.
Samples may be hand delivered or mailed to the divisien
department.

PART V.
NOTIFICATION OF FINAL DISPOSITION.

6-VVAC20-210-110. 6 VAC 40-40-110. Notification of final
disposition.

Timely submission of the final disposition of a qualifying
offense to CCRE by the clerk shall satisfy the requirement that
the clerk notify the divisien department of final disposition of
the criminal proceedings under § 19.2-310.2:1 of the Code of
Virginia.

VA.R. Doc. No. R06-166; Filed January 4, 2006, 11:41 a.m.

L 4 *

TITLE 9. ENVIRONMENT

STATE AIR POLLUTION CONTROL BOARD

Titles of Regulations: 9 VAC 5-50. New and Modified
Stationary Sources (amending 9 VAC 5-50-250, 9 VAC 5-
50-270, 9 VAC 5-50-280).

9 VAC 5-80. Permits for Stationary Sources (amending
9 VAC 5-80-1100, 9 VAC 5-80-1110, 9 VAC 5-80-2000
through 9 VAC 5-80-2020, 9 VAC 5-80-2040 through 9 VAC
5-80-2070, 9 VAC 5-80-2090, 9 VAC 5-80-2110 [ - 9-VAC-5-
80-2120; through] 9 VAC 5-80-2140, 9 VAC 5-80-2180,
[ 9VAC5-80-2210 9 VAC 5-80-2200 ] through 9 VAC 5-80-
2240; adding 9 VAC 5-80-1605 through 9 VAC 5-80-1865,
9 VAC 5-80-1925 through 9 VAC 5-80-1995, 9 VAC 5-80-
2091, 9VAC 5-80-2141 through 9VAC 5-80-2144;
repealing 9 VAC 5-80-1310, 9 VAC 5-80-1700 through
9 VAC 5-80-1970).

Statutory Authority: § 10.1-1308 of the Code of Virginia; Clean
Air Act (§§ 110, 112, 165, 173, 182 and Title V); 40 CFR Parts
51, 61,63, 70 and 72.

Effective Date: February 22, 2006.

Agency Contact: Karen G. Sabasteanski, Department of
Environmental Quality, P.O. Box 10009, Richmond, VA
23240, telephone (804) 698-4426, FAX (804) 698-4510, or
e-mail kgsabastea@deq.virginia.gov.

Summary:

Article 8 (9 VAC 5-80-1605 et seq.) of Part Il of 9 VAC 5-80
establishes a new source review (NSR) permit program
whereby owners of sources locating in prevention of
significant deterioration (PSD) areas are required to obtain
a permit prior to construction of a new facility or modification
(physical change or change in the method of operation) of
an existing one. Article 9 (9 VAC 5-80-2000 et seq.) of Part
Il of 9 VAC 5-80 establishes an NSR permit program
whereby owners of sources locating in nonattainment areas
are required to obtain a permit prior to construction of a new
facility or modification of an existing one.

Articles 8 and 9 apply to the construction or reconstruction
of new major stationary sources or major modifications to
existing ones. The owner must obtain a permit from the
board prior to the construction or modification of the source.
The owner of the proposed new or modified source must
provide information as may be needed to enable the board
to conduct a preconstruction review in order to determine
compliance with applicable control technology and other
standards, and to assess the impact of the emissions from
the facility on air quality. The regulation also provides the
basis for the board’s final action (approval or disapproval)
on the permit depending on the results of the
preconstruction review.

Article 8 requires a facility to use the best available control
technology (BACT) to control emissions from the proposed
facility, and requires a facility to control emissions from the
proposed facility such that the air quality standards or
increments are not violated. Article 9 requires a facility to
use the lowest achievable emission rate (LAER) as the limit
to control emissions from the proposed facility, and requires
the facility to obtain emission reductions from existing
sources to offset the proposed project's emissions
increases.

EPA's new major NSR reform rule originally incorporated
five main elements: (i) changes to the method for
determining baseline actual emissions; (ii) changes to the
method for determining emissions increases due to
operational change; (iii) provisions to exclude pollution
control projects (PCPs) from NSR; (iv) provisions for
determining applicability of NSR requirements for units
designated as Clean Units; and (v) provisions to allow for
compliance with plantwide applicability limits (PALs). The
current state NSR regulations have been amended in order
to meet these new requirements.

The minor NSR regulation in Article 6 (9 VAC 5-80-1100 et
seq.) of Part Il of 9 VAC 5-80 was amended to remove
provisions for PCPs.

In addition, Article 8 has been amended in order to be
consistent with other NSR regulations. This consists of (i)
removing federal enforceability of certain provisions that
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should be enforceable by the state (toxics and odor) in
order to prevent state-only terms and conditions from being
designated as federally enforceable in a permit; (ii) deleting
provisions covered elsewhere regarding circumvention, and
reactivation and permanent shutdown; and (iii) adding
provisions regarding changes to permits, administrative
permit amendments, minor permit amendments, significant
amendment procedures, and reopening for cause.

Finally, Article 4 (9 VAC 5-50-240 et seq.) of Part Il of
9 VAC 5-50, which contains general requirements for new
and modified stationary sources, has been revised to be
consistent with the control technology provisions of Articles
8 and 9.

Substantive changes in Articles 8 and 9 since the
amendments were proposed include: (i) the removal of
provisions for Clean Unit and PCP, which have been
vacated by a federal court and can no longer be legally
implemented,; (i) revisions of the provisions concerning the
effective date of the amendments; and (iii) amendments to
the definitions of baseline actual emissions, projected actual
emissions and effective date.

Article 4.
Standards of Performance for Stationary Sources (Rule 5-4).

9 VAC 5-50-250. Definitions.

A. For the purpose of the Regulations for the Control and
Abatement of Air Pollution and subsequent amendments or
any orders issued by the board, the words or terms shall have
the meanings given them in subsection C of this section.

B. As used in this article, all terms not defined here shall have
the meanings given them in 9 VAC 5 Chapter 10 (9 VAC 5-10-
10-et-seq:), unless otherwise required by context.

C. Terms defined.

"Best available control technology" means a standard of
performance (including a visible emission standard) based on
the maximum degree of emission reduction for any pollutant
which would be emitted from any proposed stationary source
which the board, on a case-by-case basis, taking into account
energy, environmental and economic impacts and other costs,
determines is achievable for such source through the
application of production processes or available methods,
systems and techniques, including fuel cleaning or treatment
or innovative fuel combustion techniques for control of such
pollutant. In no event shall application of best available control
technology result in emissions of any pollutant which would
exceed the emissions allowed by any applicable standard in
Article 5 (9 VAC 5-50-400 et seq.) of this part or Article 1
(9 VAC 5-60-60 et seq.) of Part Il of 9 VAC 5 Chapter 60. If
the board determines that technological or economic
limitations on the application of measurement methodology to
particular emissions unit would make the imposition of an
emission standard infeasible, a design, equipment, work
practice, operational standard, or combination of them, may
be prescribed instead of requiring the application of best
available control technology. Such standard shall, to the
degree possible, set forth the emission reduction achievable
by implementation of such design, equipment, work practice
or operation, and shall provide for compliance by means

which achieve equivalent results. In determining best available
control technology for stationary sources subject to Article 6
(9 VAC 5-80-1100 et seq.) of Part Il of 9 VAC 5 Chapter 80,
consideration shall be given to the nature and amount of the
new emissions, emission control efficiencies achieved in the
industry for the source type, and the cost effectiveness of the
incremental emission reduction achieved.

"Lowest achievable emission rate" means for any source, the
more stringent rate of emissions based on the following:

1. The most stringent emissions limitation which is
contained in the implementation plan of any state for such
class or category of stationary source, unless the owner of
the proposed stationary source demonstrates that such
limitations are not achievable; or

2. The most stringent emissions limitation which is achieved
in practice by such class or category of stationary source.
This limitation, when applied to a modification, means the
lowest achievable emissions rate for the new or modified
emissions units within the stationary source. In no event
shall the application of this term permit a proposed new or
modified stationary source to emit any pollutant in excess of
the amount allowable under an applicable new source
standard of performance.

"New source review (NSR) program" means a preconstruction
review and permit program (i) for new stationary sources or
modifications (physical changes or changes in the method of
operation); (ii) established to implement the requirements of
88 110(a)(2)(C), 112 (relating to permits for hazardous air
pollutants), 165 (relating to permits in prevention of significant
deterioration areas), and 173 (relating to permits in
nonattainment areas) of the federal Clean Air Act and
associated regulations; and (iii) codified in Article 6 (9 VAC 5-
80-1100 et seq.), Article 7 (9 VAC 5-80-1400 et seq.), Article 8
(9 VAC 5-80-1605 et seq.) and Article 9 (9 VAC 5-80-2000 et
seq.) of 9 VAC 5 Chapter 80.

9 VAC 5-50-270. Standard for major stationary sources
(nonattainment areas).

A. For major stationary sources located in nonattainment
areas, no owner or other person shall cause or permit to be
discharged into the atmosphere from any affected facility any
emissions in excess of that resultant from the lowest
achievable emission rate, as reflected in any condition that
may be placed upon the permit approval for the facility.

B. A major stationary source shall apply lowest achievable
emission rate for each qualifying regulated NSR pollutant (as
defined in 9 VAC 5-80-2010) that it would emit.

C. A major modification shall apply the lowest achievable
emission rate to each new or modified emission unit which
would increase the emissions of a qualifying regulated NSR
pollutant.
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D. In the case of a reconstruction, the determination of lowest
achievable emission rate shall take into account any economic
or technical limitations on compliance with applicable
standards of performance (as specified in Article 5 (9 VAC 5-
50-400 et seq.) of this chapter) which are inherent in the
proposed replacements.

E. For phased construction projects, the determination of
lowest achievable emission rate shall be reviewed, and
modified as appropriate, at the latest reasonable time which
occurs no later than 18 months prior to commencement of
construction of each independent phase of the project. At
such time, the owner of the applicable stationary source may
be required to demonstrate the adequacy of any previous
determination of lowest achievable emission rate for the
source.

9 VAC 5-50-280. Standard for major stationary sources
(prevention of significant deterioration areas).

A. For major stationary sources located in prevention of
significant deterioration areas, no owner or other person shall
cause or permit to be discharged into the atmosphere from
any affected facility any emissions in excess of that resultant
from using best available control technology, as reflected in
any condition that may be placed upon the permit approval for
the facility.

B. A major stationary source shall apply best available control
technology for each pellutant-subject-to-regulationunder-the
federal-Clean-Air-Act regulated NSR pollutant (as defined in
9 VAC 5-80-1615) that it would have the potential to emit in
significant amounts.

C. A major modification shall apply best available control
technology for each regulated NSR pollutant subject—to
regulation—under-thefederal-Clean-Air-Act for which it would
result in a significant net emissions increase at the source.
This requirement applies to each proposed emissions unit at
which a net emissions increase in the pollutant would occur as
a result of physical change or change in the method of
operation in the unit.

D. For phased construction projects, the determination of best
available control technology shall be reviewed, and modified
as appropriate, at the latest reasonable time which occurs no
later than 18 months prior to commencement of construction
of each independent phase of the project. At such time, the
owner of the applicable stationary source may be required to
demonstrate the adequacy of any previous determination of
best available control technology for the source.

Article 6.
Permits for New and Modified Stationary Sources.

9 VAC 5-80-1100. Applicability.

A. Except as provided in subsection C of this section, the
provisions of this article apply to the construction,
reconstruction, relocation or modification of any stationary
source.

B. The provisions of this article apply throughout the
Commonwealth of Virginia.

C. The provisions of this article do not apply to any stationary
source, emissions unit or facility that is exempt under the
provisions of 9VAC 5-80-1320. Exemption from the
requirement to obtain a permit under this article shall not
relieve any owner of the responsibility to comply with any
other applicable provisions of regulations of the board or any
other applicable regulations, laws, ordinances and orders of
the governmental entities having jurisdiction. Any stationary
source, emissions unit or facility which is exempt from the
provisions of this article based on the criteria in 9 VAC 5-80-
1320 but which exceeds the applicability thresholds for any
applicable emission standard in 9 VAC 5 Chapter 40 (9 VAC
5-40-10-etseq:) if it were an existing source or any applicable
standard of performance in 9 VAC 5 Chapter 50 (9 VAC 5-50-
10—et-seq:) shall be subject to the more restrictive of the
provisions of either the emission standard in 9 VAC 5 Chapter
40 (9 VAC 5-40-10-et-segq:) or the standard of performance in
9 VAC 5 Chapter 50 (9 VAC 5-50-10-et-seq:).

D. The fugitive emissions of a stationary source, to the extent
quantifiable, shall be included in determining whether it is
subject to this article. The provisions of this article do not
apply to a stationary source or modification that would be
subject to this article only if fugitive emissions, to the extent
quantifiable, are considered in calculating the actual
emissions of the source or net emissions increase.

E. An affected facility subject to Article 5 (9 VAC 5-50-400 et
seq.) of Part Il of 9 VAC 5 Chapter 50 shall not be exempt
from the provisions of this article, except where:

1. The affected facilty would be subject only to
recordkeeping or reporting requirements or both under
Article 5 (9 VAC 5-50-400 et seq.) of 9 VAC 5 Chapter 50;
or

2. The affected facility is constructed, reconstructed or
modified at a stationary source which has a current permit
for similar affected facilities that requires compliance with
emission standards and other requirements that are not less
stringent than the provisions of Article 5 (9 VAC 5-50-400 et
seq.) of 9 VAC 5 Chapter 50.

F. Regardless of the exemptions provided in this article, no
owner or other person shall circumvent the requirements of
this article by causing or allowing a pattern of ownership or
development over a geographic area of a source which,
except for the pattern of ownership or development, would
otherwise require a permit.

G. Exeept-as—provided-in-9-VAC-5-80-1310; No provision of
this article shall be construed as exempting any stationary
source or emissions unit from the provisions of the major new
source review program. Accordingly, no provision of the major
new source review program regulations shall be construed as
exempting any stationary source or emissions unit from this
article.

H. Unless specified otherwise, the provisions of this article are
applicable to various sources as follows:

1. Provisions referring to "sources," "new or modified
sources, or both" or "stationary sources" are applicable to
the construction, reconstruction or modification of all
stationary sources (including major stationary sources and
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major modifications) and the emissions from them to the
extent that such sources and their emissions are not subject
to the provisions of the major new source review program.

2. Provisions referring to "major stationary sources" are
applicable to the construction or reconstruction of all major
stationary sources subject to this article. Provisions referring
to "major modifications" are applicable to major
modifications of stationary sources subject to this article.

3. In cases where the provisions of the major new source
review program conflict with those of this article, the
provisions of the major new source review program shall
prevail.

4. Provisions referring to "state and federally enforceable"
or "federally and state enforceable" or similar wording shall
mean "state-only enforceable" for terms and conditions of a
permit designated state-only enforceable under 9 VAC 5-
80-1120 F.

9 VAC 5-80-1110. Definitions.

A. For the purpose of applying this article in the context of the
Regulations for the Control and Abatement of Air Pollution and
related uses, the words or terms shall have the meanings
given them in subsection C of this section.

B. As used in this article, all terms not defined here shall have
the meanings given them in 9 VAC 5 Chapter 10 (9 VAC 5-
10), unless otherwise required by context.

C. Terms defined.

"Actual emissions" means the actual rate of emissions
(expressed in tons per year) of a pollutant from a stationary
source or portion thereof, as determined in accordance with
the provisions of this definition.

1. In general, actual emissions as of a particular date shall
equal the average rate, in tons per year, at which the unit
actually emitted the pollutant during a two-year period that
precedes the particular date and that is representative of
normal source operation. The board shall will allow the use
of a different time period upon a determination that it is
more representative of normal source operation. Actual
emissions shall be calculated using the unit's actual
operating hours, production rates, and types of materials
processed, stored, or combusted during the selected time
period.

2. The board may presume that source-specific allowable
emissions for the emissions unit are equivalent to the actual
emissions of the unit.

3. For any emissions unit which has not begun normal
operations on the particular date, actual emissions shall
equal the potential to emit of the unit on that date.

"Allowable emissions" means the emission rate of a stationary
source calculated by using the maximum rated capacity of the
source (unless the source is subject to state and federally
enforceable limits which restrict the operating rate or hours of
operation, or both) and the most stringent of the following:

1. Applicable emission standards;

2. The emission limitation specified as a state and federally
enforceable permit condition, including those with a future
compliance date; and

3. Any other applicable emission limitation, including those
with a future compliance date.

"Applicable federal requirement" means all of [, but not limited
to, ] the following as they apply to emissions units in a source
subject to this article (including requirements that have been
promulgated or approved by the administrator through
rulemaking at the time of permit issuance but have future-
effective compliance dates):

1. Any standard or other requirement provided for in an
implementation plan established pursuant to § 110, § 111(d)
or § 129 of the federal Clean Air Act, including any source-
specific provisions such as consent agreements or orders.

2. Any limit or condition in any construction permit issued
under the new source review program or in any operating
permit issued pursuant to the state operating permit
program.

3. Any emission standard, alternative emission standard,
alternative emission limitation, equivalent emission limitation
or other requirement established pursuant to § 112 or § 129
of the federal Clean Air Act as amended in 1990.

4, Any new source performance standard or other
requirement established pursuant to § 111 of the federal
Clean Air Act, and any emission standard or other
requirement established pursuant to § 112 of the federal
Clean Air Act before it was amended in 1990.

5. Any limitations and conditions or other requirement in a
Virginia regulation or program that has been approved by
EPA under Subpart E of 40 CFR Part 63 for the purposes of
implementing and enforcing § 112 of the federal Clean Air
Act.

6. Any requirement concerning accident prevention under
§ 112(r)(7) of the federal Clean Air Act.

7. Any compliance monitoring requirements established
pursuant to either § 504(b) or § 114(a)(3) of the federal
Clean Air Act.

8. Any standard or other requirement for consumer and
commercial products under § 183(e) of the federal Clean Air
Act.

9. Any standard or other requirement for tank vessels under
§ 183(f) of the federal Clean Air Act.

10. Any standard or other requirement in 40 CFR Part 55 to
control air pollution from outer continental shelf sources.

11. Any standard or other requirement of the regulations
promulgated to protect stratospheric ozone under Title VI of
the federal Clean Air Act, unless the administrator has
determined that such requirements need not be contained
in a permit issued under this article.

12. With regard to temporary sources subject to 9 VAC 5-
80-130, (i) any ambient air quality standard, except
applicable state requirements and (i) requirements

Volume 22, Issue 10

Monday, January 23, 2006

1565



Final Regulations

regarding increments or visibility as provided in Article 8
(9-VVAC-5-80-1700 9 VAC 5-80-1605 et seq.) of this part.

"Begin actual construction" means initiation of permanent
physical on-site construction of an emissions unit. This
includes, but is not limited to, installation of building supports
and foundations, laying of underground pipework, and
construction of permanent storage structures. With respect to
a change in method of operation, this term refers to those on-
site activities other than preparatory activities which mark the
initiation of the change. With respect to the initial location of a
portable emissions unit, this term refers to the delivery of any
portion of the portable emissions unit to the site.

"Commence," as applied to the construction, reconstruction or
modification of an emissions unit, means that the owner has
all necessary preconstruction approvals or permits and has
either:

1. Begun, or caused to begin, a continuous program of
actual on-site construction, reconstruction or modification of
the unit, to be completed within a reasonable time; or

2. Entered into binding agreements or contractual
obligations, which cannot be canceled or modified without
substantial loss to the owner, to undertake a program of
actual construction, reconstruction or modification of the
unit, to be completed within a reasonable time.

"Complete application" means that the application contains all
the information necessary for processing the application and
that the provisions of §10.1-1321.1 of the Virginia Air
Pollution Control Law have been met. Designating an
application complete for purposes of permit processing does
not preclude the board from requesting or accepting additional
information.

"Construction" means fabrication, erection or installation of an
emissions unit.

"Emergency" means, in the context of 9 VAC 5-80-1320B 2, a
situation where immediate action on the part of a source is
needed and where the timing of the action makes it
impractical to meet the requirements of this article, such as
sudden loss of power, fires, earthquakes, floods or similar
occurrences.

"Emissions cap" means any limitation on the rate of emissions
of any regulated air pollutant from one or more emissions
units established and identified as an emissions cap in any
permit issued pursuant to the new source review program or
operating permit program.

"Emissions unit" means any part of a stationary source which
emits or would have the potential to emit any regulated air
pollutant.

"Enforceable as a practical matter" means that the permit
contains emission limitations that are enforceable by the
board or the department and meet the following criteria:

1. Are permanent;

2. Contain a legal obligation for the owner to adhere to the
terms and conditions;

3. Do not allow a relaxation of a requirement of the
implementation plan;

4. Are technically accurate and quantifiable;

5. Include averaging times or other provisions that allow at
least monthly (or a shorter period if necessary to be
consistent with the implementation plan) checks on
compliance. This may include, but not be limited to, the
following: compliance with annual limits in a rolling basis,
monthly or shorter limits, and other provisions consistent
with 9 VAC 5-80-1180 and other regulations of the board;
and

6. Require a level of recordkeeping, reporting and
monitoring sufficient to demonstrate compliance.

"Federal hazardous air pollutant new source review program"
means a program for the preconstruction review and approval
of new sources or expansions to existing ones in accordance
with regulations specified below and promulgated to
implement the requirements of § 112 (relating to hazardous air
pollutants) of the federal Clean Air Act.

1. The provisions of 40 CFR 61.05, 40 CFR 61.06, 40 CFR
61.07, 40 CFR 61.08 and 40 CFR 61.15 for issuing
approvals of the construction of any new source or
modification of any existing source subject to the provisions
of 40 CFR Part 61. These provisions of the federal
hazardous air pollutant new source review program shall be
implemented through this article and Article 1 (9 VAC 5-60-
60 et seq.) of 9 VAC 5 Chapter 60.

2. The provisions of 40 CFR 63.5 for issuing approvals to
construct a new source or reconstruct a source subject to
the provisions of 40 CFR Part 63, except for Subparts B, D
and E. These provisions of the federal hazardous air
pollutant new source review program shall be implemented
through this article and Article 2 (9 VAC 5-60-90 et seq.) of
9 VAC 5 Chapter 60.

3. The provisions of 40 CFR 63.50 through 40 CFR 63.56
for issuing Notices of MACT approval prior to the
construction of a new emissions unit. These provisions of
the federal hazardous air pollutant new source review
program shall be implemented through this article and
Article 3 (9 VAC 5-60-120 et seq.) of {9 VAC 5 Chapter 60.

"Federally enforceable"” means all limitations and conditions
which are enforceable by the administrator and citizens under
the federal Clean Air Act or that are enforceable under other
statutes administered by the administrator. Federally
enforceable limitations and conditions include, but are not
limited to, the following:

1. Emission standards, alternative emission standards,
alternative emission limitations, and equivalent emission
limitations established pursuant to § 112 of the federal
Clean Air Act, as amended in 1990.

2. New source performance standards established pursuant
to §111 of the federal Clean Air Act, and emission
standards established pursuant to § 112 of the federal
Clean Air Act before it was amended in 1990.
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3. All terms and conditions in a federal operating permit,
including any provisions that limit a source's potential to
emit, unless expressly designated as not federally
enforceable.

4. Limitations and conditions that are part of an
implementation plan established pursuant to § 110, § 111(d)
or § 129 of the federal Clean Air Act.

5. Limitations and conditions that are part of a federal
construction permit issued under 40 CFR 52.21 or any
construction permit issued under regulations approved by
the EPA in accordance with 40 CFR Part 51.

6. Limitations and conditions that are part of an operating
permit issued pursuant to a program approved by the EPA
into an implementation plan as meeting the EPA's minimum
criteria for federal enforceability, including adequate notice
and opportunity for EPA and public comment prior to
issuance of the final permit and practicable enforceability.

7. Limitations and conditions in a Virginia regulation or
program that has been approved by the EPA under Subpart
E of 40 CFR Part 63 for the purposes of implementing and
enforcing § 112 of the federal Clean Air Act.

8. Individual consent agreements that the EPA has legal
authority to create.

"Fixed capital cost" means the capital needed to provide all
the depreciable components.

"Fugitive emissions" means those emissions which could not
reasonably pass through a stack, chimney, vent, or other
functionally equivalent opening.

"General permit" means a permit issued under this article that
meets the requirements of 9 VAC 5-80-1250.

"Hazardous air pollutant" means any air pollutant listed in
§ 112(b) of the federal Clean Air Act, as amended by 40 CFR
63.60.

"Major modification"” means any modification defined as such
in 9 VAC-5-80-1710-C 9 VAC 5-80-1615 C or 9 VAC 5-80-
2010 C, as may apply.

"Major new source review (major NSR) program" means a
preconstruction review and permit program (i) for new major
stationary sources or major modifications (physical changes or
changes in the method of operation); (ii) established to
implement the requirements of §§ 112, 165 and 173 of the
federal Clean Air Act and associated regulations; and (iii)
codified in Article 7 (9 VAC 5-80-1400 et seq.), Article 8
(9 VAC 5-80-1605 et seq.) and Article 9 (9 VAC 5-80-2000 et
seq.) of this part.

"Major stationary source" means any stationary source which
emits, or has the potential to emit, 100 tons or more per year
of any regulated air pollutant.

"Minor new source review (minor NSR) program” means a
preconstruction review and permit program (i) for new
stationary sources or modifications (physical changes or
changes in the method of operation) that do not qualify for
review under the major new source review program; (ii)
established to implement the requirements of 8§ 110(a)(2)(C)
and 112 of the federal Clean Air Act and associated
regulations; and (iii) codified in Article 6 (9 VAC 5-80-1100 et
seq.) of this part.

"Modification" means any physical change in, change in the
method of operation of, or addition to, a stationary source that
would result in a net emissions increase of any regulated air
pollutant emitted into the atmosphere by the source or which
results in the emission of any regulated air pollutant into the
atmosphere not previously emitted, except that the following
shall not, by themselves (unless previously limited by permit
conditions), be considered modifications under this definition:

1. Maintenance, repair and replacement which the board
determines to be routine for a source type and which does
not fall within the definiton of reconstruction
"reconstruction”;

2. An increase in the production rate of a unit, if that
increase does not exceed the operating design capacity of
that unit;

3. An increase in the hours of operation;

4. Use of an alternative fuel or raw material if, prior to the
date any provision of the regulations of the board becomes
applicable to the source type, the source was designed to
accommodate that alternative use. A source shall be
considered to be designed to accommodate an alternative
fuel or raw material if provisions for that use were included
in the final construction specifications;

5. Use of an alternative fuel or raw material if, prior to the
date any provision of the regulations of the board becomes
applicable to the source type, the source was not designed
to accommodate that alternative use and the owner
demonstrates to the board that as a result of trial burns at
the source or other sources or of other sufficient data that
the emissions resulting from the use of the alternative fuel
or raw material supply are decreased;

6. The addition, replacement or use of any system or device
whose primary function is the reduction of air pollutants,
except when a system or device that is necessary to comply
with applicable air pollution control laws and regulations is
replaced by a system or device which the board considers
to be less efficient in the control of air pollution emissions;
or

7. The removal of any system or device whose primary
function is the reduction of air pollutants if the system or
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device is not necessary for the source to comply with any
applicable air pollution control laws or regulations.

"Modified source" means any stationary source (or portion of
it), the modification of which commenced on or after March 17,
1972.

"Necessary preconstruction approvals or permits" means
those permits or approvals required under federal air quality
control laws and regulations, and those air quality control laws
and regulations which are part of the implementation plan.

"Net emissions increase" means the amount by which the sum
of the following exceeds zero: (i) any increase in actual
emissions from a particular physical change or change in the
method of operation at a stationary source and (ii) any other
increases and decreases in actual emissions at the source
that are concurrent with the particular change and are
otherwise creditable. An increase or decrease in actual
emissions is concurrent with the increase from the particular
change only if it is directly resultant from the particular
change. An increase or decrease in actual emissions is not
creditable if the board has relied on it in issuing a permit for
the source under the new source review program and that
permit is in effect when the increase in actual emissions from
the particular change occurs. Creditable increases and
decreases shall be federally enforceable or enforceable as a
practical matter.

"New source" means any stationary source (or portion of it),
the construction or relocation of which commenced on or after
March 17, 1972; and any stationary source (or portion of it),
the reconstruction of which commenced on or after December
10, 1976.

2. In or on a piece of equipment that is intended to be
propelled while performing its function (such as
lawnmowers and string trimmers); or

3. That, by itself or in or on a piece of equipment, is portable
or transportable, meaning designed to be capable of being
carried or moved from one location to another. Indications
of transportability include, but are not limited to, wheels,
skids, carrying handles, dollies, trailers, or platforms.

An internal combustion engine is not a nonroad engine if:

1. The engine is used to propel a motor vehicle or a vehicle
used solely for competition, or is subject to standards
promulgated under § 202 of the federal Clean Air Act; or

2. The engine otherwise included in subdivision 3 above
remains or will remain at a location for more than 12
consecutive months or a shorter period of time for an
engine located at a seasonal source.

For purposes of this definition, a location is any single site at a
building, structure, facility or installation. Any engine (or
engines) that replaces an engine at a location and that is
intended to perform the same or similar function as the engine
replaced will be included in calculating the consecutive time
period. An engine located at a seasonal source is an engine
that remains at a seasonal source during the full annual
operating period of the seasonal source. A seasonal source is
a stationary source that remains in a single location on a
permanent basis (i.e., at least two years) and that operates at
the single location approximately three months (or more) each
year. This paragraph does not apply to an engine after the
engine is removed from the location.

"New source review (NSR) program" means a preconstruction
review and permit program (i) for new stationary sources or
modifications (physical changes or changes in the method of
operation); (ii) established to implement the requirements of
88 110(a)(2)(C), 112 (relating to permits for hazardous air
pollutants), 165 (relating to permits in prevention of significant

deterioration areas), and 173 (relating to permits in
nonattainment areas) of the federal Clean Air Act and
associated regulations; and (iii) codified in Article 6 (9 VAC 5-
80-1100 et seq.), Article 7 (9 VAC 5-80-1400 et seq.), Article 8
(9 VAC 5-80-1605 et seq.) and Article 9 (9 VAC 5-80-2000 et
seq.) of this part.

"Nonroad engine" means any internal combustion engine:

1. In or on a piece of equipment that is self-propelled or
serves a dual purpose by both propelling itself and
performing another function (such as garden tractors, off-
highway mobile cranes and bulldozers);

"Portable," in reference to emissions units, means an
emissions unit that is designed to have the capability of being
moved from one location to another for the purpose of
operating at multiple locations and storage when idle.
Indications of portability include, but are not limited to, wheels,
skids, carrying handles, dollies, trailers, or platforms.

"Potential to emit" means the maximum capacity of a
stationary source to emit a pollutant under its physical and
operational design. Any physical or operational limitation on
the capacity of the source to emit a pollutant, including air
pollution control equipment, and restrictions on hours of
operation or on the type or amount of material combusted,
stored, or processed, shall be treated as part of its design only
if the limitation or its effect on emissions is state and federally
enforceable. Secondary emissions do not count in determining
the potential to emit of a stationary source.
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"Public comment period" means a time during which the public
shall have the opportunity to comment on the new or modified
source permit application information (exclusive of confidential
information), the preliminary review and analysis of the effect
of the source upon the ambient air quality, and the preliminary
decision of the board regarding the permit application.

"Reactivation" means beginning operation of an emissions unit
that has been shut down.

"Reconstruction" means the replacement of an emissions unit
or its components to such an extent that:

1. The fixed capital cost of the new components exceeds
50% of the fixed capital cost that would be required to
construct a comparable entirely new unit;

2. The replacement significantly extends the life of the
emissions unit; and

3. It is technologically and economically feasible to meet the
applicable emission standards prescribed under regulations
of the board.

Any determination by the board as to whether a proposed
replacement constitutes reconstruction shall be based on:

1. The fixed capital cost of the replacements in comparison
to the fixed capital cost of the construction of a comparable
entirely new unit;

2. The estimated life of the unit after the replacements
compared to the life of a comparable entirely new unit;

3. The extent to which the components being replaced
cause or contribute to the emissions from the unit; and

4. Any economic or technical limitations on compliance with
applicable standards of performance which are inherent in
the proposed replacements.

"Regulated air pollutant" means any of the following:
1. Nitrogen oxides or any volatile organic compound;

2. Any pollutant for which an ambient air quality standard
has been promulgated;

3. Any pollutant subject to any standard promulgated under
§ 111 of the federal Clean Air Act;

4. Any pollutant subject to a standard promulgated under or
other requirements established under § 112 of the federal
Clean Air Act concerning hazardous air pollutants and any
pollutant regulated under 40 CFR Part 63; or

5. Any pollutant subject to a regulation adopted by the
board.

"Relocation" means a change in physical location of a
stationary source or an emissions unit from one stationary
source to another stationary source.

"Secondary emissions" means emissions which occur or
would occur as a result of the construction, reconstruction,
modification or operation of a stationary source, but do not
come from the stationary source itself. For the purpose of this
article, secondary emissions must be specific, well-defined,
and quantifiable; and must [ impact-upen affect] the same

general areas as the stationary source which causes the
secondary emissions. Secondary emissions include emissions
from any off site support facility which would not be
constructed or increase its emissions except as a result of the
construction or operation of the stationary source. Secondary
emissions do not include any emissions which come directly
from a mobile source, such as emissions from the tailpipe of a
motor vehicle, from a train, or from a vessel.

"State enforceable" means all limitations and conditions which
are enforceable as a practical matter, including any regulation
of the board, those requirements developed pursuant to
9 VAC 5-170-160, requirements within any applicable order or
variance, and any permit requirements established pursuant
to this chapter.

"State operating permit program" means an operating permit
program (i) for issuing limitations and conditions for stationary
sources; (ii) promulgated to meet the EPA's minimum criteria

for federal enforceability, including adequate notice and
opportunity for the EPA and public comment prior to issuance
of the final permit, and practicable enforceability; and (iii)
codified in Article 5 (9 VAC 5-80-800 et seq.) of this part.

"Stationary source" means any building, structure, facility or
installation which emits or may emit any regulated air
pollutant. A stationary source shall include all of the pollutant-
emitting activities which belong to the same industrial
grouping, are located on one or more contiguous or adjacent
properties, and are under the control of the same person (or
persons under common control) except the activities of any
watercraft or any nonroad engine. Pollutant-emitting activities
shall be considered as part of the same industrial grouping if
they belong to the same "major group" (i.e., which have the
same two-digit code) as described in the "Standard Industrial
Classification Manual," as amended by the supplement (see
9 VAC 5-20-21).

"Synthetic minor" means a stationary source whose potential
to emit is constrained by state enforceable and federally
enforceable limits, so as to place that stationary source below
the threshold at which it would be subject to permit or other
requirements governing major stationary sources in
regulations of the board or in the federal Clean Air Act.

; . : lusi e 4 )
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Article 8. except for the pattern of ownership or development, would
Permits for Major Stationary Sources and Major Modifications otherwise require a permit.

Locating in Prevention of Significant Deterioration Areas.

[H: G.] The requirements of this article will be applied in

9 VAC 5-80-1605. Applicability. accordance with the following principles:

A. The provisions of this article apply to the construction of
any new major stationary source or any project at an existing
major stationary source.

B. The provisions of this article apply in prevention of
significant deterioration areas designated in 9 VAC 5-20-205.

C. At such time that a particular source or modification
becomes a major stationary source or major modification
solely by virtue of a relaxation in any enforceable limitation
that was established after August 7, 1980, on the capacity of
the source or modification otherwise to emit a pollutant, such
as a restriction on hours of operation, then the requirements of
this article shall apply to the source or modification as though
construction had not yet commenced on the source or
modification.

D. Unless specified otherwise, the provisions of this article
apply as follows:

1. Provisions referring to "sources,” "new or modified
sources" or "stationary sources" apply to the construction
[ er-modification ] of all major stationary sources and major
modifications.

2. Any emissions units or pollutants not subject to the
provisions of this article may be subject to the provisions of
Article 6 (9 VAC 5-80-1100 et seq.), Article 7 (9 VAC 5-80-
1400 et seq.), or Article 9 (9 VAC 5-80-2000 et seq.) of this
part.

3. Provisions referring to "state and federally enforceable"
and “federally and state enforceable" or similar wording
shall mean "state-only enforceable" for terms and conditions
of a permit designated state-only enforceable under 9 VAC
5-80-1625 G.

F—E. ] Unless otherwise approved by the board or prescribed
in these regulations, when this article is amended, the
previous provisions of this article shall remain in effect for all
applications that are deemed complete under the provisions of
9 VAC 5-80-1775 A prior to [the—effective—date—ofthe
amended-article February 22, 2006 ]. Any permit applications
that have not been determined to be complete as of [the
effective-date-of-the-amendments February 22, 2006, ] shall
be subject to the new provisions.

[ 6- F. ] Regardless of the exemptions provided in this article,
no owner or other person shall circumvent the requirements of
this section by causing or allowing a pattern of ownership or
development over a geographic area of a source which,

1. Except as otherwise provided in [ subsectionst-and-—J
subsection H] of this subsection, and consistent with the
definition of "major modification,” a project is a major
modification for a regulated NSR pollutant if it causes two
types of emissions increases: a significant emissions
increase, and a significant net emissions increase. The
project is not a major modification if it does not cause a
significant emissions increase. If the project causes a
significant emissions increase, then the project is a major
modification only if it also results in a significant net
emissions increase.

2. The procedure for calculating (before beginning actual
construction) whether a significant emissions increase (i.e.,
the first step of the process) will occur depends upon the
type of emissions units being modified, according to
subdivisions 3 [ threugh—6 and 4] of this subsection. The
procedure for calculating (before beginning actual
construction) whether a significant net emissions increase
will occur at the major stationary source (i.e., the second
step of the process) is in the definition of "net emissions
increase.” Regardless of any such preconstruction
projections, a major modification results if the project
causes a significant emissions increase and a significant
net emissions increase.

3. The actual-to-projected-actual applicability test for
projects that only involve existing emissions units shall be
conducted as provided in this subdivision. A significant
emissions increase of a regulated NSR pollutant is
projected to occur if the sum of the difference between the
projected actual emissions and the baseline actual
emissions, for each existing emissions unit, is significant for
that pollutant.

4. The actual-to-potential test for projects that only involve
construction of a new emissions unit shall be conducted as
provided in this subdivision. A significant emissions
increase of a regulated NSR pollutant is projected to occur if
the sum of the difference between the potential to emit from
each new emissions unit following completion of the project
and the baseline actual emissions of these units before the
project is significant for that pollutant.

(5. - : , :
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£ H.] For any major stationary source for a PAL for a
regulated NSR pollutant, the major stationary source shall
comply with the requirements under 9 VAC 5-80-1865.

[ F—Ar—swner—andertaking—a—PCP—shallcomply—with—the
reguirements-onder 9-VAC 5-80-1855-

K- 1. ] The provisions of 40 CFR Part 60, Part 61 and Part 63
cited in this article apply only to the extent that they are
incorporated by reference in Article 5 (9 VAC 5-50-400 et
seq.) of Part Il of 9 VAC 5 Chapter 50 and Article 1 (9 VAC 5-
60-60 et seq.) and Article 2 (9 VAC 5-60-90 et seq.) of Part Il
of 9 VAC 5 Chapter 60.

[ £ J.] The provisions of 40 CFR Part 51 and Part 58 cited in
this article apply only to the extent that they are incorporated
by reference in 9 VAC 5-20-21.

9 VAC 5-80-1615. Definitions.

A. As used in this article, all words or terms not defined herein
shall have the meaning given them in 9 VAC 5 Chapter 10
(9 VAC 5-10), unless otherwise required by context.

B. For the purpose of this article, 9 VAC 5-80-280 and
applying this article in the context of the Regulations for the
Control and Abatement of Air Pollution and related uses, the
words or terms shall have the meaning given them in
subsection C of this section:

C. Terms defined.

"Actual emissions” means the actual rate of emissions of a
regulated NSR pollutant from an emissions unit, as
determined in accordance with subdivisions a through c of this
definition, except that this definition shall not apply for
calculating whether a significant emissions increase has
occurred, or for establishing a PAL under 9 VAC 5-80-1865.
Instead, the definitions of "projected actual emissions" and
"baseline actual emissions" shall apply for those purposes.

a. In general, actual emissions as of a particular date
shall equal the average rate, in tons per year, at which
the wunit actually emitted the pollutant during a
consecutive 24-month period that precedes the particular
date and that is representative of normal source
operation. The board will allow the use of a different time
period upon a determination that it is more representative
of normal source operation. Actual emissions shall be
calculated using the unit's actual operating hours,
production rates, and types of materials processed,
stored, or combusted during the selected time period.

b. The board may presume that source-specific allowable
emissions for the unit are equivalent to the actual
emissions of the unit.

c. For any emissions unit that has not begun normal
operations on the particular date, actual emissions shall
equal the potential to emit of the unit on that date.

"Actuals PAL for a major stationary source" means a PAL
based on the baseline actual emissions of all emissions units
at the source that emit or have the potential to emit the PAL
pollutant.

"Administrator* means the administrator of the U.S.
Environmental Protection Agency (EPA) or an authorized
representative.

"Adverse impact on visibility" means visibility impairment that
interferes with the management, protection, preservation or
enjoyment of the visitor's visual experience of the federal class
| area. This determination shall be made on a case-by-case
basis taking into account the geographic extent, intensity,
duration, frequency and time of visibility impairment, and how
these factors correlate with (i) times of visitor use of the
federal class | areas, and (ii) the frequency and timing of
natural conditions that reduce visibility.

"Allowable emissions" means the emissions rate of a
stationary source calculated using the maximum rated
capacity of the source (unless the source is subject to
federally and state enforceable limits that restrict the operating
rate, or hours of operation, or both) and the most stringent of
the following:

a. The applicable standards as set forth in 40 CFR Parts
60, 61, and 63;

b. The applicable implementation plan emissions
limitation including those with a future compliance date; or

c. The emissions limit specified as a federally and state
enforceable permit condition, including those with a future
compliance date.

For the purposes of actuals PALs, "allowable emissions" shall
also be calculated considering any emission limitations that
are enforceable as a practical matter on the emissions unit's
potential to emit.

"Applicable federal requirement" means all of [, but not limited
to, ] the following as they apply to emissions units in a source
subject to this article (including requirements that have been
promulgated or approved by the administrator through
rulemaking at the time of permit issuance but have future-
effective compliance dates):

a. Any standard or other requirement provided for in an
implementation plan established pursuant to § 110 or
§111(d) of the federal Clean Air Act, including any
source-specific provisions such as consent agreements
or orders.

b. Any limit or condition in any construction permit issued
under the new source review program or in any operating
permit issued pursuant to the state operating permit
program.

c. Any emission standard, alternative emission standard,
alternative emission limitation, equivalent emission
limitation or other requirement established pursuant to

Virginia Register of Regulations

1572



Final Regulations

8 112 or § 129 of the federal Clean Air Act as amended in
1990.

d. Any new source performance standard or other
requirement established pursuant to § 111 of the federal
Clean Air Act, and any emission standard or other
requirement established pursuant to § 112 of the federal
Clean Air Act before it was amended in 1990.

e. Any limitations and conditions or other requirement in a
Virginia regulation or program that has been approved by
EPA under subpart E of 40 CFR Part 63 for the purposes
of implementing and enforcing § 112 of the federal Clean
Air Act.

f. Any requirement concerning accident prevention under
8§ 112(r)(7) of the federal Clean Air Act.

g. Any compliance monitoring requirements established
pursuant to either 8 504(b) or § 114(a)(3) of the federal
Clean Air Act.

h. Any standard or other requirement for consumer and
commercial products under § 183(e) of the federal Clean
Air Act.

i. Any standard or other requirement for tank vessels
under § 183(f) of the federal Clean Air Act.

j- Any standard or other requirement in 40 CFR Part 55 to
control air pollution from outer continental shelf sources.

k. Any standard or other requirement of the regulations
promulgated to protect stratospheric ozone under Title VI
of the federal Clean Air Act unless the administrator has
determined that such requirements need not be contained
in a permit issued under this article.

I. With regard to temporary sources subject to 9 VAC 5-
80-130, (i) any ambient air quality standard, except
applicable state requirements, and (i) requirements
regarding increments or visibility as provided in this
article.

(3) For a regulated NSR pollutant, when a project
involves multiple emissions units, only one consecutive
24-month period shall be used to determine the
baseline actual emissions for the emissions units being
changed. The same consecutive 24-month period shall
be used for each different regulated NSR pollutant
unless the owner can demonstrate to the satisfaction of
the board that a different consecutive 24-month period
for a different pollutant or pollutants is more appropriate
due to extenuating circumstances.

(4) The average rate shall not be based on any
consecutive 24-month period for which there is
inadequate information for determining annual
emissions, in tons per year, and for adjusting this
amount if required by subdivision a (2) of this definition.

b. For an existing emissions unit (other than an electric
utility steam generating unit), baseline actual emissions
means the average rate, in tons per year, at which the
emissions unit actually emitted the pollutant during any
consecutive 24-month period selected by the owner
within the five-year period immediately preceding either
the date the owner begins actual construction of the
project, or the date a complete permit application is
received by the board for a permit required under this
article, whichever is earlier, except that the five-year
period shall not include any period earlier than November
15, 1990. [ The board will allow the use of a different time
period upon a determination that it is more representative
of normal source operation. ]

(1) The average rate shall include fugitive emissions to
the extent quantifiable, and emissions associated with
startups, shutdowns, and malfunctions.

(2) The average rate shall be adjusted downward to
exclude any noncompliant emissions that occurred
while the source was operating above any emission
limitation that was legally enforceable during the
consecutive 24-month period.

"Baseline actual emissions" means the rate of emissions, in
tons per year, of a regulated NSR pollutant, as determined in
accordance with the following:

(3) The average rate shall be adjusted downward to
exclude any emissions that would have exceeded an

a. For any existing electric utility steam generating unit,
baseline actual emissions means the average rate, in
tons per year, at which the unit actually emitted the
pollutant during any consecutive 24-month period
selected by the owner within the five-year period
immediately preceding when the owner begins actual
construction of the project. The board will allow the use of
a different time period upon a determination that it is more
representative of normal source operation.

(1) The average rate shall include fugitive emissions to
the extent quantifiable, and emissions associated with
startups, shutdowns, and malfunctions.

(2) The average rate shall be adjusted downward to
exclude any noncompliant emissions that occurred
while the source was operating above any emission
limitation that was legally enforceable during the
consecutive 24-month period.

emission limitation with which the major stationary
source must currently comply, had such major
stationary source been required to comply with such
limitations during the consecutive 24-month period.
However, if an emission limitation is part of a maximum
achievable control technology standard that the
administrator proposed or promulgated under 40 CFR
Part 63, the baseline actual emissions need only be
adjusted if the board has taken credit for such
emissions reductions in an attainment demonstration or
maintenance plan consistent with the requirements of
9 VAC 5-80-2120 K.

(4) For a regulated NSR pollutant, when a project
involves multiple emissions units, only one consecutive
24-month period shall be used to determine the
baseline actual emissions for all the emissions units
being changed. The same consecutive 24-month
period shall be used for each different regulated NSR
pollutant unless the owner can demonstrate to the
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satisfaction of the board that a different consecutive 24-
month period for a different pollutant or pollutants is
more appropriate due to extenuating circumstances.

(5) The average rate shall not be based on any
consecutive 24-month period for which there is
inadequate information for determining annual
emissions, in tons per year, and for adjusting this
amount if required by subdivisions b (2) and (3) of this
definition.

c. For a new emissions unit, the baseline actual
emissions for purposes of determining the emissions
increase that will result from the initial construction and
operation of such unit shall equal zero; and thereafter, for
all other purposes, shall equal the unit's potential to emit.

d. For a PAL for a stationary source, the baseline actual
emissions shall be calculated for existing electric utility
steam generating units in accordance with the procedures
contained in subdivision a of this definition, for other
existing emissions units in accordance with the
procedures contained in subdivision b of this definition,
and for a new emissions unit in accordance with the
procedures contained in subdivision ¢ of this subsection.

"Baseline area™:

a. Means any intrastate area (and every part thereof)
designated as attainment or unclassifiable under
§ 107(d)(1)(C) of the federal Clean Air Act in which the
major source or major modification establishing the minor
source baseline date would construct or would have an
air quality impact equal to or greater than 1 pg/m3 (annual
average) of the pollutant for which the minor source
baseline date is established.

b. Area redesignations under § 107(d)(3) of the federal
Clean Air Act cannot intersect or be smaller than the area
of impact of any major stationary source or major
modification that:

(1) Establishes a minor source baseline date; or

(2) Is subject to this article or 40 CFR 52.21 and would
be constructed in the same state as the state proposing
the redesignation.

c. Any baseline area established originally for the TSP
increments shall remain in effect and shall apply for
purposes of determining the amount of available PMjo
increments, except that such baseline area shall not
remain in effect if the board rescinds the corresponding
minor source baseline date in accordance with
subdivision d of the definition of "baseline date."

"Baseline concentration”

a. Means that ambient concentration level that exists in
the baseline area at the time of the applicable minor
source baseline date. A baseline concentration is
determined for each pollutant for which a minor source
baseline date is established and shall include:

(1) The actual emissions representative of sources in

except as provided in subdivision b of this definition;
and

(2) The allowable emissions of major stationary
sources that commenced construction before the major
source baseline date, but were not in operation by the
applicable minor source baseline date.

b. The following will not be included in the baseline
concentration and will affect the applicable maximum
allowable increase(s):

(1) Actual emissions from any major stationary source
on which construction commenced after the major
source baseline date; and

(2) Actual emissions increases and decreases at any
stationary source occurring after the minor source
baseline date.

"Baseline date"

a. "Major source baseline date" means:

(1) In the case of particulate matter and sulfur dioxide,
January 6, 1975; and

(2) In the case of nitrogen dioxide, February 8, 1988.

b. "Minor source baseline date" means the earliest date
after the trigger date on which a major stationary source
or a major modification subject to this article submits a
complete application under this article. The trigger date is:

(1) In the case of particulate matter and sulfur dioxide,
August 7, 1977; and

(2) In the case of nitrogen dioxide, February 8, 1988.

c. The baseline date is established for each pollutant for
which increments or other equivalent measures have
been established if:

(1) The area in which the proposed source or
modification would construct is designated as
attainment or unclassifiable under § 107(d)(1)(C) of the
federal Clean Air Act for the pollutant on the date of its
complete application under this article or 40 CFR
52.21; and

(2) In the case of a major stationary source, the
pollutant would be emitted in significant amounts, or, in
the case of a major modification, there would be a
significant net emissions increase of the pollutant.

d. Any minor source baseline date established originally
for the TSP increments shall remain in effect and shall
apply for purposes of determining the amount of available
PMio increments, except that the board may rescind any
such minor source baseline date where it can be shown,
to the satisfaction of the board, that the emissions
increase from the major stationary source, or the net
emissions increase from the major modification,
responsible for triggering that date did not result in a
significant amount of PM1o emissions.

"Begin actual construction" means, in general, initiation of

existence on the applicable minor source baseline date,  physical on-site construction activities on an emissions unit
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that are of a permanent nature. Such activities include, but are
not limited to, installation of building supports and foundations,
laying of wunderground pipework, and construction of
permanent storage structures. With respect to a change in
method of operation, this term refers to those on-site activities
other than preparatory activities that mark the initiation of the
change.

"Best available control technology” means an emissions
limitation (including a visible emissions standard) based on
the maximum degree of reduction for each regulated NSR
pollutant that would be emitted from any proposed major
stationary source or major modification that the board, on a
case-by-case basis, taking into account energy,
environmental, and economic impacts and other costs,
determines is achievable for such source or modification
through application of production processes or available
methods, systems, and techniques, including fuel cleaning or
treatment or innovative fuel combustion techniques for control
of such pollutant. In no event shall application of best
available control technology result in emissions of any
pollutant that would exceed the emissions allowed by any
applicable standard under 40 CFR Parts 60, 61, and 63. If the
board determines that technological or economic limitations
on the application of measurement methodology to a
particular emissions unit would make the imposition of an
emissions standard infeasible, a design, equipment, work
practice, operational standard, or combination thereof, may be
prescribed instead to satisfy the requirement for the
application of best available control technology. Such
standard shall, to the degree possible, set forth the emissions
reduction achievable by implementation of such design,
equipment, work practice or operation, and shall provide for
compliance by means that achieve equivalent results.

"Building, structure, facility or installation" means all of the
pollutant-emitting activities that belong to the same industrial
grouping, are located on one or more contiguous or adjacent
properties, and are under the control of the same person (or
persons under common control) except the activities of any
vessel. Pollutant-emitting activities shall be considered as part
of the same industrial grouping if they belong to the same
"Major Group" (i.e., that have the same first two-digit code) as
described in the Standard Industrial Classification Manual
(see 9 VAC 5-20-21).

"Clean coal technology" means any technology, including
technologies applied at the precombustion, combustion, or
post combustion stage, at a new or existing facility that will
achieve significant reductions in air emissions of sulfur dioxide
or oxides of nitrogen associated with the utilization of coal in
the generation of electricity, or process steam that was not in
widespread use as of November 15, 1990.

"Clean coal technology demonstration project" means a
project using funds appropriated under the heading
"Department of Energy-Clean Coal Technology," up to a total
amount of $2,500,000,000 for commercial demonstration of
clean coal technology, or similar projects funded through
appropriations for EPA. The federal contribution for a
qualifying project shall be at least 20% of the total cost of the
demonstration project.

: . > i il

522Uy }3HH-through-{iv): |

"Commence" as applied to construction of a major stationary
source or major modification, means that the owner has all
necessary preconstruction approvals or permits and either
has:

a. Begun, or caused to begin, a continuous program of
actual on-site construction of the source, to be completed
within a reasonable time; or

b. Entered into binding agreements or contractual
obligations, that cannot be canceled or modified without
substantial loss to the owner, to undertake a program of
actual construction of the source, to be completed within
a reasonable time.

"Complete" means, in reference to an application for a permit,
that the application contains all of the information necessary
for processing the application and the provisions of 8§ 10.1-
1321.1 of the Virginia Air Pollution Control Law have been
met. Designating an application complete for the purposes of
permit processing does not preclude the board from
requesting or accepting any additional information.

"Construction” means any physical change or change in the
method of operation (including fabrication, erection,
installation, demolition, or modification of an emissions unit)
that would result in a change in emissions.

"Continuous emissions monitoring system" or "CEMS" means
all of the equipment that may be required to meet the data
acquisition and availability requirements of this article, to
sample, condition (if applicable), analyze, and provide a
record of emissions on a continuous basis.

"Continuous emissions rate monitoring system" or "CERMS"
means the total equipment required for the determination and
recording of the pollutant mass emissions rate (in terms of
mass per unit of time).

"Continuous parameter monitoring system" or "CPMS" means
all of the equipment necessary to meet the data acquisition
and availability requirements of this article, to monitor process
and control device operational parameters (for example,
control device secondary voltages and electric currents) and
other information (for example, gas flow rate, O, or CO,
concentrations), and to record average operational parameter
value(s) on a continuous basis.

[ "Eff .. . £ ihi " ot
determinedin-accordance-with-9-VAC 5-80-1605-E: |

"Electric utility steam generating unit" means any steam
electric generating unit that is constructed for the purpose of
supplying more than one-third of its potential electric output
capacity and more than 25 MW electrical output to any utility
power distribution system for sale. Any steam supplied to a
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steam distribution system for the purpose of providing steam
to a steam-electric generator that would produce electrical
energy for sale is also considered in determining the electrical
energy output capacity of the affected facility.

"Emissions unit" means any part of a stationary source that
emits or would have the potential to emit any regulated NSR
pollutant and includes an electric utility steam generating unit.
For purposes of this definition, there are two types of
emissions units: (i) a new emissions unit is any emissions unit
that is (or will be) newly constructed and that has existed for
less than two years from the date such emissions unit first
operated; and (ii) an existing emissions unit is any emissions
unit that is not a new emissions unit.

"Enforceable as a practical matter" means that the permit
contains emission limitations that are enforceable by the
board or the department and meet the following criteria:

a. Are permanent;

b. Contain a legal obligation for the owner to adhere to
the terms and conditions;

c. Do not allow a relaxation of a requirement of the
implementation plan;

d. Are technically accurate and quantifiable;

e. Include averaging times or other provisions that allow
at least monthly (or a shorter period if necessary to be
consistent with the implementation plan) checks on
compliance. This may include, but not be limited to, the
following: compliance with annual limits on a rolling basis,
monthly or shorter limits, and other provisions consistent
with this article and other regulations of the board; and

f. Require a level of recordkeeping, reporting and
monitoring sufficient to demonstrate compliance.

"Federal land manager" means, with respect to any lands in
the United States, the secretary of the department with
authority over such lands.

"Federally enforceable"” means all limitations and conditions
that are enforceable by the administrator and citizens under
the federal Clean Air Act or that are enforceable under other
statutes administered by the administrator. Federally
enforceable limitations and conditions include, but are not
limited to, the following:

a. Emission standards, alternative emission standards,
alternative emission limitations, and equivalent emission
limitations established pursuant to § 112 of the federal
Clean Air Act as amended in 1990.

b. New source performance standards established
pursuant to § 111 of the federal Clean Air Act, and
emission standards established pursuant to § 112 of the
federal Clean Air Act before it was amended in 1990.

c. All terms and conditions (unless expressly designated
as not federally enforceable) in a federal operating permit,
including any provisions that limit a source's potential to
emit.

d. Limitations and conditions that are part of an
implementation plan established pursuant to § 110,
§ 111(d) or § 129 of the federal Clean Air Act.

e. Limitations and conditions (unless expressly
designated as not federally enforceable) that are part of a
federal construction permit issued under 40 CFR 52.21 or
a new source review permit issued under regulations
approved by the EPA into the implementation plan.

f. Limitations and conditions (unless expressly designated
as not federally enforceable) that are part of a state
operating permit where the permit and the permit program
pursuant to which it was issued meet all of the following
criteria:

(1) The operating permit program has been approved
by the EPA into the implementation plan under 8110 of
the federal Clean Air Act;

(2) The operating permit program imposes a legal
obligation that operating permit holders adhere to the
terms and limitations of such permits and provides that
permits that do not conform to the operating permit
program requirements and the requirements of EPA’s
underlying regulations may be deemed not "federally
enforceable" by EPA;

(3) The operating permit program requires that all
emission limitations, controls, and other requirements
imposed by such permits will be at least as stringent as
any other applicable limitations and requirements
contained in the implementation plan or enforceable
under the implementation plan, and that the program
may not issue permits that waive, or make less
stringent, any limitations or requirements contained in
or issued pursuant to the implementation plan, or that
are otherwise "federally enforceable™;

(4) The limitations, controls, and requirements in the
permit in question are permanent, quantifiable, and
otherwise enforceable as a practical matter; and

(5) The permit in question was issued only after
adequate and timely notice and opportunity for
comment by the EPA and the public.

g. Limitations and conditions in a regulation of the board
or program that has been approved by the EPA under
subpart E of 40 CFR Part 63 for the purposes of
implementing and enforcing § 112 of the federal Clean Air
Act.

h. Individual consent agreements that the EPA has legal
authority to create.

"Federal operating permit" means a permit issued under the
federal operating permit program.

"Federal operating permit program" means an operating
permit system (i) for issuing terms and conditions for major
stationary sources, (i) established to implement the
requirements of Title V of the federal Clean Air Act and
associated regulations, and (iii) codified in Article 1 (9 VAC 5-
80-50 et seq.), Article 2 (9 VAC 5-80-310 et seq.), Article 3
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(9 VAC 5-80-360 et seq.), and Article 4 (9 VAC 5-80-710 et
seq.) of this part.

"Fugitive emissions" means those emissions that could not
reasonably pass through a stack, chimney, vent, or other
functionally equivalent opening.

"High terrain" means any area having an elevation 900 feet or
more above the base of the stack of a source.

"Indian governing body" means the governing body of any
tribe, band, or group of Indians subject to the jurisdiction of the
United States and recognized by the United States as
possessing power of self-government.

"Indian reservation” means any federally recognized
reservation established by treaty, agreement, executive order,
or act of Congress.

"Innovative control technology” means any system of air
pollution control that has not been adequately demonstrated in
practice, but would have substantial likelihood of achieving
greater continuous emissions reduction than any control
system in current practice or of achieving at least comparable
reductions at lower cost in terms of energy, economics, or
nonair quality environmental impacts.

"Lowest achievable emission rate" or "LAER" is as defined in
9 VAC 5-80-2010 C.

"Locality particularly affected" means any locality that bears
any identified disproportionate material air quality impact that
would not be experienced by other localities.

"Low terrain” means any area other than high terrain.

"Major emissions unit" means (i) any emissions unit that emits
or has the potential to emit 100 tons per year or more of the
PAL pollutant in an attainment area; or (ii) any emissions unit
that emits or has the potential to emit the PAL pollutant [ for
nonattainment areas ] in an amount that is equal to or greater
than the major source threshold for the PAL pollutant in
subdivision a [+ (1)] of the definition of "major stationary

source [ -1"[in 9 VAC 5-80-2010 C. ]
"Major modification”

a. Means any physical change in or change in the method
of operation of a major stationary source that would result
in a significant emissions increase of a regulated NSR
pollutant, and a significant net emissions increase of that
pollutant from the major stationary source.

b. Any significant emissions increase from any emissions
units or net emissions increase at a major stationary
source that is significant for volatile organic compounds
shall be considered significant for ozone.

c. A physical change or change in the method of
operation shall not include the following:

(1) Routine maintenance, repair and replacement.

(2) Use of an alternative fuel or raw material by reason
of an order under § 2 (a) and (b) of the Energy Supply
and Environmental Coordination Act of 1974 (or any

superseding legislation) or by reason of a natural gas
curtailment plant pursuant to the federal Power Act.

(3) Use of an alternative fuel by reason of any order or
rule under § 125 of the federal Clean Air Act.

(4) Use of an alternative fuel at a steam generating unit
to the extent that the fuel is generated from municipal
solid waste.

(5) Use of an alternative fuel or raw material by a
stationary source that:

(@) The source was capable of accommodating
before January 6, 1975, unless such change would
be prohibited under any federally and state
enforceable permit condition that was established
after January 6, 1975, pursuant to 40 CFR 52.21 or
this chapter; or

(b) The source is approved to use under any permit
issued under 40 CFR 52.21 or this chapter; and

(c) The owner demonstrates to the board that as a
result of trial burns at the source or other sources or
other sufficient data that the emissions resulting from
the use of the alternative fuel or raw material supply
are decreased.

(6) An increase in the hours of operation or in the
production rate, unless such change is prohibited under
any federally and state enforceable permit condition
that was established after January 6, 1975, pursuant to
40 CFR 52.21 or this chapter.

(7) Any change in ownership at a stationary source.

(8) [ The addition, replacement or use of a PCP at an
9-VAC -5-80-1855.-Areplacement-control-technology
; et o . I I_

of-the replaced—controltechnologyto—gqualifyforthis
exelusion—9) ] The installation, operation, cessation, or
removal of a temporary clean coal technology
demonstration project, provided that the project
complies with:

(a) The applicable implementation plan, and

(b) Other requirements necessary to attain and
maintain the ambient air quality standards during the
project and after it is terminated.

[ (36) (9) ] The installation or operation of a permanent
clean coal technology demonstration project that
constitutes repowering, provided that the project does
not result in an increase in the potential to emit of any
regulated pollutant emitted by the unit. This exemption
shall apply on a pollutant-by-pollutant basis.

[ 1) (10) ] The reactivation of a very clean coal-fired
electric utility steam generating unit.

d. This definition shall not apply with respect to a
particular regulated NSR pollutant when the major
stationary source is complying with the requirements
under 9 VAC 5-80-1865 for a PAL for that pollutant.
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Instead, the definition of "PAL major modification" shall
apply.

"Major new source review (NSR) permit" means a permit
issued under the major new source review program.

"Major new source review (major NSR) program" means a
preconstruction review and permit program (i) for new major
stationary sources or major modifications (physical changes or
changes in the method of operation), (ii) established to
implement the requirements of 8§ 112, 165 and 173 of the
federal Clean Air Act and associated regulations, and (iii)
codified in Article 7 (9 VAC 5-80-1400 et seq.), Article 8
(9 VAC 5-80-1605 et seq.) and Article 9 (9 VAC 5-80-2000 et
seq.) of this part.

"Major stationary source"
a. Means:

(1) Any of the following stationary sources of air
pollutants that emits, or has the potential to emit, 100
tons per year or more of a regulated NSR pollutant:

(a) Fossil fuel-fired steam electric plants of more than
250 million British thermal units per hour heat input.

(b) Coal cleaning plants (with thermal dryers).
(c) Kraft pulp mills.

(d) Portland cement plants.

(e) Primary zinc smelters.

(f) Iron and steel mill plants.

(g) Primary aluminum ore reduction plants.
(h) Primary copper smelters.

(i) Municipal incinerators capable of charging more
than 250 tons of refuse per day.

() Hydrofluoric acid plants.

(k) Sulfuric acid plants.

() Nitric acid plants.

(m) Petroleum refineries.

(n) Lime plants.

(o) Phosphate rock processing plants.
(p) Coke oven batteries.

(q) Sulfur recovery plants.

(r) Carbon black plants (furnace process).
(s) Primary lead smelters.

(t) Fuel conversion plants.

(u) Sintering plants.

(v) Secondary metal production plants.

(w) Chemical process plants.

(x) Fossil fuel boilers (or combinations thereof)
totaling more than 250 million British thermal units
per hour heat input.

(y) Petroleum storage and transfer units with a total
storage capacity exceeding 300,000 barrels.

(z) Taconite ore processing plants.
(aa) Glass fiber processing plants.
(bb) Charcoal production plants.

(2) Notwithstanding the stationary source size specified
in subdivision a (1) of this definition, any stationary
source that emits, or has the potential to emit, 250 tons
per year or more of a regulated NSR pollutant; or

(3) Any physical change that would occur at a
stationary source not otherwise qualifying under
subdivision a (1) or a (2) of this definition as a major
stationary source, if the change would constitute a
major stationary source by itself.

b. A major stationary source that is major for volatile
organic compounds shall be considered major for ozone.

c. The fugitive emissions of a stationary source shall not
be included in determining for any of the purposes of this
article whether it is a major stationary source, unless the
source belongs to one of the following categories of
stationary sources:

(1) Coal cleaning plants (with thermal dryers).
(2) Kraft pulp mills.

(3) Portland cement plants.

(4) Primary zinc smelters.

(5) Iron and steel mills.

(6) Primary aluminum ore reduction plants.
(7) Primary copper smelters.

(8) Municipal incinerators capable of charging more
than 250 tons of refuse per day.

(9) Hydrofluoric, sulfuric, or nitric acid plants.
(10) Petroleum refineries.

(11) Lime plants.

(12) Phosphate rock processing plants.
(13) Coke oven batteries.

(14) Sulfur recovery plants.

(15) Carbon black plants (furnace process).
(16) Primary lead smelters.

(17) Fuel conversion plants.

(18) Sintering plants.

(19) Secondary metal production plants.

(20) Chemical process plants.
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(21) Fossil-fuel boilers (or combination thereof) totaling
more than 250 million British thermal units per hour
heat input.

(22) Petroleum storage and transfer units with a total
storage capacity exceeding 300,000 barrels.

(23) Taconite ore processing plants.
(24) Glass fiber processing plants.
(25) Charcoal production plants.

(26) Fossil fuel-fired steam electric plants of more than
250 million British thermal units per hour heat input.

(27) Any other stationary source category that, as of
August 7, 1980, is being regulated under 40 CFR Parts
60 and 61.

"Minor new source review (NSR) permit" means a permit
issued under the minor new source review program.

"Minor new source review (minor NSR) program” means a
preconstruction review and permit program (i) for new
stationary sources or modifications (physical changes or
changes in the method of operation) which do not qualify for
review under the major new source review program, (ii)
established to implement the requirements of 8§ 110(a)(2)(C)
and 112 of the federal Clean Air Act and associated
regulations, and (iii) codified in Article 6 (9 VAC 5-80-1100 et
seq.) of this part.

"Necessary preconstruction approvals or permits" means
those permits required under NSR programs that are part of
the applicable implementation plan.

"Net emissions increase"

a. Means, with respect to any regulated NSR pollutant
emitted by a major stationary source, the amount by
which the sum of the following exceeds zero:

(1) The increase in emissions from a particular physical
change or change in the method of operation at a
stationary source as calculated pursuant to 9 VAC 5-
80-1605 [ H-G ]; and

(2) Any other increases and decreases in actual
emissions at the major stationary source that are
contemporaneous with the particular change and are
otherwise creditable. Baseline actual emissions for
calculating increases and decreases under this
subdivision shall be determined as provided in the
definition of "baseline actual emissions," except that
subdivisions a (3) and b (4) of that definition shall not
apply.

b. An increase or decrease in actual emissions is
contemporaneous with the increase from the particular
change only if it occurs between:

(1) The date five years before construction on the
particular change commences; and

(2) The date that the increase from the particular
change occurs.

c. An increase or decrease in actual emissions is
creditable only if (i) it occurs between the date five years
before construction on the particular change commences
and the date that the increase from the particular change
occurs; [ and ] (ii) the board has not relied on it in issuing
a permit for the source under this chapter (or the
administrator under 40 CFR 52.21), which permit is in
effect when the increase in actual emissions from the
particular change occurs [:;—and—{i)}—the—increase—or
exceptasprovided-9-VAC5-80-1835 H and 9-VAC 5-
-0-18453 .

d. An increase or decrease in actual emissions of sulfur
dioxide, particulate matter, or nitrogen oxides that occurs
before the applicable minor source baseline date is
creditable only if it is required to be considered in
calculating the amount of maximum allowable increases
remaining available.

e. An increase in actual emissions is creditable only to the
extent that the new level of actual emissions exceeds the
old level.

f. A decrease in actual emissions is creditable only to the
extent that:

(1) The old level of actual emissions or the old level of
allowable emissions, whichever is lower, exceeds the
new level of actual emissions;

(2) It is enforceable as a practical matter at and after
the time that actual construction on the particular
change begins;

(3) It has approximately the same qualitative
significance for public health and welfare as that
attributed to the increase from the particular change [ ;
and. |

[ . - ,
F“) e .dee'elas.e # ? etual emissions-did 'GIE result

9 VVAC 5-80-1845 Jfora-Clean-Unit: |
g. An increase that results from a physical change at a
source occurs when the emissions unit on which
construction occurred becomes operational and begins to
emit a particular pollutant. Any replacement unit that
requires shakedown becomes operational only after a
reasonable shakedown period, not to exceed 180 days.
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h. Subdivision a of the definition of "actual emissions" b—Electrostaticprecipitators,—baghouses,—high—efficiency
shall not apply for determining creditable increases and multiclones,—er-scrubbersfor-control-of particulate-matter
decreases. or-other-pellutants:
"New source review (NSR) permit" means a permit issued e-Flue-gas-reeireulationlow-NOy-burners-or-combustors;
under the new source review program. selective—noncatalytic—reduction,—selective—catalytic

"New source review (NSR) program" means a preconstruction oxidation/absorption catalyst for-control- o NOx.

review and permit program (i) for new stationary sources or

modifications (physical changes or changes in the method of d—Regenerative—thermal—oxidizers—eatalytic—oxidizers:
operation); (ii) established to implement the requirements of condensers—thermal——incinerators—hydroearbon
88 110(a)(2)(C), 112 (relating to permits for hazardous air combustiontlares—biohiltration—abserbers—and-adserbers:
pollutants), 165 (relating to permits in prevention of significant and-Hoatingroetstorstoragevesselstorcontroletvelatie
deterioration areas), and 173 (relating to permits in organic-compounds—or-hazardous-airpelutants.—For-the
nonattainment areas) of the federal Clean Air Act and i icle; i
associated regulations; and (iii) codified in Article 6 (9 VAC 5- means-either-a-flare-used-to-comply-with-an-applicable
80-1100 et seq.), Article 7 (9 VAC 5-80-1400 et seq.), Article 8 NSPS-or MACT (including-uses-of flares-during-startup;
(9 VAC 5-80-1605 et seq.) and Article 9 (9 VAC 5-80-2000 et shutdewn—or—malfunchon—permitied—under—such—a
seq.) of this part. standardy—oraHarethat servesto-control-entissions—of

"Plantwide applicability limitation (PAL)" means an emission | - 230 )

limitation expressed in tons per year, for a pollutant at a major fid
stationary source, that is enforceable as a practical matter and '
established sourcewide in accordance with 9 VAC 5-80-1865. e—Activities—or—projects—undertaken—to—accommeodate

"PAL effective date" generally means the date of issuance of Nuting imited-to the f I itches:

the PAL permit. However, the PAL effective date for an

increased PAL is the date any emissions unit that is part of the -Switehing-roma-heaviergrade of-fuel of-to-a-hghter
PAL major modification becomes operational and begins to fuel-oib-or-any-gradeofot-to-0-05% sulfurdiesel (e
emit the PAL pollutant. from-a-highersulfur-content #2-fuel-or-from-#6-fuelto
PAL effective period" means the period beginning with the

PAL effective date and ending five years later. {2)-Switehing-from-coal—oil-or-any-selid-fuel-Ho-natural
"PAL major modification” means, notwithstanding the ' ' ’

definitions for major modification and net emissions increase, (3)-Switching-from-coal to-wood,-excluding-construction
any physical change in or change in the method of operation or—demolition—waste,—chemical —or—pesticide treated

of the PAL source that causes it to emit the PAL pollutant at a ; :
level equal to or greater than the PAL.

"PAL permit" means the major NSR permit, the minor NSR sulfur-content);-and

permit, the state operating permit, or the federal operating o .

permit issued by the board that establishes a PAL for a major (5) S.” tening o gh—suliur-coal-toJow-sulturcoa
stationary source. tRaximum-1-2% sullur-content).

"PAL pollutant” means the pollutant for which a PAL is F—Activities—er—projects—undertaken —to—accommodate

established at a major stationary source. switching-from-the-use-of-one-ozone depleting-substance
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"Potential to emit" means the maximum capacity of a
stationary source to emit a pollutant under its physical and
operational design. Any physical or operational limitation on
the capacity of the source to emit a pollutant, including air
pollution control equipment, and restrictions on hours of
operation or on the type or amount of material combusted,
stored, or processed, shall be treated as part of its design if
the limitation or the effect it would have on emissions is
federally and state enforceable. Secondary emissions do not
count in determining the potential to emit of a stationary
source. For the purposes of actuals PALs, any physical or
operational limitation on the capacity of the source to emit a
pollutant, including air pollution control equipment, and
restrictions on hours of operation or on the type or amount of
material combusted, stored, or processed, shall be treated as
part of its design only if the limitation or the effect it would
have on emissions is federally [ and-state ] enforceable [ or
enforceable ] as a practical matter [ by the state ].

"Predictive emissions monitoring system" or "PEMS" means
all of the equipment necessary to monitor process and control
device operational parameters (for example, control device
secondary voltages and electric currents) and other
information (for example, gas flow rate, O, or CO»
concentrations), and calculate and record the mass emissions
rate (for example, pounds per hour) on a continuous basis.

"Project" means a physical change in, or change in the
method of operation of, an existing major stationary source.

"Projected actual emissions" means the maximum annual
rate, in tons per year, at which an existing emissions unit is
projected to emit a regulated NSR pollutant in any one of the
five years (12-month period) following the date the unit
resumes regular operation after the project, or in any one of
the 10 years following that date, if the project involves
increasing the emissions unit's design capacity or its potential
to emit that regulated NSR pollutant and full utilization of the
unit would result in a significant emissions increase or a
significant net emissions increase at the major stationary
source. In determining the projected actual emissions (before

beginning actual construction), the owner of the major
stationary source:

a. Shall consider all relevant information, including but not
limited to, historical operational data, the company's own
representations, the company's expected business
activity and the company's highest projections of business
activity, the company's filings with the state or federal
regulatory authorities, and compliance plans under the
approved implementation plan;

b. Shall include fugitive emissions to the extent
quantifiable and emissions associated with startups,
shutdowns, and malfunctions; [ ahd or ]

e-Sha e;zeﬁlude II ealeu. atll g2y e, case e "SS;Q' S

d- c.]1In lieu of using the method set out in subdivisions a
[ threugh-€ and b ] of this definition, may elect to use the
emissions unit's potential to emit, in tons per year.

"Reactivation of a very clean coal-fired electric utility steam
generating unit" means any physical change or change in the
method of operation associated with the commencement of
commercial operations by a coal-fired utility unit after a period
of discontinued operation where the unit:

a. Has not been in operation for the two-year period prior
to the enactment of the federal Clean Air Act
Amendments of 1990, and the emissions from such unit
continue to be carried in the department's emissions
inventory at the time of enactment;

b. Was equipped prior to shut-down with a continuous
system of emissions control that achieves a removal
efficiency for sulfur dioxide of no less than 85% and a
removal efficiency for particulates of no less than 98%;

c. Is equipped with low-NOx burners prior to the time of
commencement of operations following reactivation; and

d. Is otherwise in compliance with the requirements of the
federal Clean Air Act.

"Reasonably available control technology" or "RACT" means
the lowest emission limit that a particular source is capable of
meeting by the application of control technology that is
reasonably available, considering technological and economic
feasibility.

"Regulated NSR pollutant" means:

a. Any pollutant for which an ambient air quality standard
has been promulgated and any constituents or precursors
for such pollutants identified by the administrator (e.g.,
volatile organic compounds are precursors for ozone);

b. Any pollutant that is subject to any standard
promulgated under 8 111 of the federal Clean Air Act;
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c. Any class | or Il substance subject to a standard
promulgated under or established by Title VI of the
federal Clean Air Act; or

d. Any pollutant that otherwise is subject to regulation
under the federal Clean Air Act; except that any or all
hazardous air pollutants either listed in § 112 of the
federal Clean Air Act or added to the list pursuant to
§ 112(b)(2), which have not been delisted pursuant to
§ 112(b)(3), are not regulated NSR pollutants unless the
listed hazardous air pollutant is also regulated as a
constituent or precursor of a general pollutant listed under
§ 108 of the federal Clean Air Act.

"Repowering" means:

a. Replacement of an existing coal-fired boiler with one of
the following clean coal technologies: atmospheric or

pressurized fluidized bed combustion, integrated
gasification combined cycle, magnetohydrodynamics,
direct and indirect coal-fired turbines, integrated

gasification fuel cells, or as determined by the
administrator, in consultation with the Secretary of
Energy, a derivative of one or more of these technologies,
and any other technology capable of controlling multiple
combustion emissions simultaneously with improved
boiler or generation efficiency and with significantly
greater waste reduction relative to the performance of
technology in widespread commercial use as of
November 15, 1990.

b. Repowering shall also include any oil and/or gas-fired
unit which has been awarded clean coal technology
demonstration funding as of January 1, 1991, by the
Department of Energy.

c. The board may give expedited consideration to permit
applications for any source that satisfies the requirements
of this definition and is granted an extension under § 409
of the federal Clean Air Act.

"Secondary emissions" means emissions that would occur as
a result of the construction or operation of a major stationary
source or major modification, but do not come from the major
stationary source or major modification itself. For the purpose
of this article, secondary emissions shall be specific, well
defined, quantifiable, and affect the same general area as the
stationary source or modification that causes the secondary
emissions. Secondary emissions include emissions from any
offsite support facility that would not be constructed or
increase its emissions except as a result of the construction or
operation of the major stationary source or major modification.
Secondary emissions do not include any emissions that come
directly from a mobile source, such as emissions from the
tailpipe of a motor vehicle, from a train, or from a vessel.

"Significant" means:

a. In reference to a net emissions increase or the
potential of a source to emit any of the following
pollutants, a rate of emissions that would equal or exceed
any of the following rates:

Pollutant Emissions Rate
Carbon Monoxide 100 tons per year (tpy)
Nitrogen Oxides 40 tpy
Sulfur Dioxide 40 tpy
Particulate Matter (TSP) 25 tpy
PMyo 15 tpy
[ PM2s 10 tpy ]
Ozone 40 tpy of volatile organic
compounds

Lead 0.6 tpy
Fluorides 3tpy
Sulfuric Acid Mist 7 tpy
Hydrogen Sulfide (H.S) 10 tpy
Total Reduced Sulfur (including H,S) 10 tpy
Reduced Sulfur Compounds (including
Municipal waste combustor organics

(measured as total tetra-through 3.5x 10° tpy

octa-chlorinated dibenzo-p-dioxins

and dibenzofurans)
Municipal waste combustor metals

(measured as particulate matter) 15 tpy
Municipal waste combustor acid gases

(measured as the sum of SO, and 40 tpy

HCI)
Municipal solid waste landfills

50 tpy

emissions (measured as
nonmethane organic compounds)

b. In reference to a net emissions increase or the
potential of a source to emit a regulated NSR pollutant
that subdivision a of this definition does not list, any
emissions rate.

c. Notwithstanding subdivision a of this definition, any
emissions rate or any net emissions increase associated
with a major stationary source or major modification that
would construct within 10 kilometers of a class | area, and
have an impact on such area equal to or greater than 1
Hg/m? (24-hour average).

"Significant emissions increase" means, for a regulated NSR
pollutant, an increase in emissions that is significant for that
pollutant.

"Significant emissions unit" means an emissions unit that
emits or has the potential to emit a PAL pollutant in an amount
that is significant for that PAL pollutant, but less than the
amount that would qualify the unit as a major emissions unit.

"Small emissions unit" means an emissions unit that emits or
has the potential to emit the PAL pollutant in an amount less
than the significant level for that PAL pollutant.

"State enforceable” means all limitations and conditions that
are enforceable as a practical matter, including any regulation
of the board, those requirements developed pursuant to
9 VAC 5-170-160, requirements within any applicable order or
variance, and any permit requirements established pursuant
to this chapter.

"State operating permit" means a permit issued under the
state operating permit program.

"State operating permit program" means an operating permit
program (i) for issuing limitations and conditions for stationary
sources; (ii) promulgated to meet the EPA's minimum criteria
for federal enforceability, including adequate notice and
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opportunity for the EPA and public comment prior to issuance
of the final permit, and practicable enforceability; and (iii)
codified in Article 5 (9 VAC 5-80-800 et seq.) of this part.

"Stationary source" means any building, structure, facility, or
installation that emits or may emit a regulated NSR pollutant.

"Temporary clean coal technology demonstration project"
means a clean coal technology demonstration project that is
operated for a period of five years or less, and that complies
with the applicable implementation plan and other
requirements necessary to attain and maintain the ambient air
quality standards during the project and after it is terminated.

9 VAC 5-80-1625. General.

A. No owner or other person shall begin actual construction of
any new major stationary source or major modification without
first obtaining from the board a permit to construct and
operate such source. The permit will state that the major
stationary source or major modification shall meet all the
applicable requirements of this article.

B. The requirements of this article apply to the construction of
any new major stationary source or the major modification of
any existing major stationary source, except as this article
otherwise provides.

C. No owner or other person shall relocate any emissions unit
from one stationary source to another without first obtaining a
permit from the board to relocate the unit.

D. Prior to the decision of the board, all permit applications will
be subject to a public comment period, a public hearing will be
held as provided in 9 VAC 5-80-1775.

E. [ If the board and the owner make a mutual determination
that it facilitates the efficient processing and issuing of permits
for projects that are to be constructed concurrently, ] the board
may combine the requirements of and the permits for
emissions units within a stationary source subject to the
[ major ] new source review program into one permit. Likewise
the board may require that applications for permits for
emissions units within a stationary source required by any
provision of the [major] new source review program be
combined into one application.

F. The board may [ not ] incorporate the terms and conditions
of a state operating permit [, a minor new source review
permit, or a PAL permit ] into a permit issued pursuant to this
article. [ Fhe—permit—issued—pursuant—to—this—article—may
| . ) - )

G. All terms and conditions of any permit issued under this
article shall be federally enforceable except those that are
designated state-only enforceable under subdivision 1 of this
subsection. Any term or condition that is not federally
enforceable shall be designated as state-only enforceable as
provided in subdivision 2 of this subsection.

1. A term or condition of any permit issued under this article
shall not be federally enforceable if it is derived from or is
designed to implement Article 2 (9 VAC 5-40-130 et seq.) of
9 VAC 5 Chapter 40, Article 2 (9 VAC 5-50-130 et seq.) of

9 VAC 5 Chapter 50, Article 4 (9 VAC 5-60-200 et seq.) of
9 VAC 5 Chapter 60, or Article 5 (9 VAC 5-60-300) of
9 VAC 5 Chapter 60.

2. Any term or condition of any permit issued under this
article that is not federally enforceable shall be marked in
the permit as state-only enforceable and shall only be
enforceable by the board. Incorrectly designating a term or
condition as state-only enforceable shall not provide a
shield from federal enforcement of a term or condition that
is legally federally enforceable.

H. Nothing in the regulations of the board shall be construed
to prevent the board from granting permits for programs of
construction or modification in planned incremental phases. In
such cases, all net emissions increases from all emissions
units covered by the program shall be added together for
determining the applicability of this article.

9 VAC 5-80-1635. Ambient air increments.

In areas designated as class |, Il or lll, increases in pollutant
concentration over the baseline concentration shall be limited
to the following:

MAXIMUM ALLOWABLE INCREASE
(micrograms per cubic meter)

Class |
Particulate matter:
PMso, annual arithmetic mean 4
PMso, 24 hour maximum 8
Sulfur dioxide:
Annual arithmetic mean 2
24-hour maximum 5
Three-hour maximum 25
Nitrogen dioxide:
Annual arithmetic mean 2.5
Class Il
Particulate matter:
PMso, annual arithmetic mean 17
PMji0, 24 hour maximum 30
Sulfur dioxide:
Annual arithmetic mean 20
24-hour maximum 91
Three-hour maximum 512
Nitrogen dioxide:
Annual arithmetic mean 25
Class Il
Particulate matter:
PMjio, annual geometric mean 34
PMji0, 24 hour maximum 60
Sulfur dioxide:
Annual arithmetic mean 40
24-hour maximum 182
Three-hour maximum 700
Nitrogen dioxide:
Annual arithmetic mean 50

For any period other than an annual period, the applicable
maximum allowable increase may be exceeded during one
such period per year at any one location.
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9 VAC 5-80-1645. Ambient air ceilings.
No concentration of a pollutant shall exceed:

1. The concentration permitted under the secondary
ambient air quality standard, or

2. The concentration permitted under the primary ambient
air quality standard, whichever concentration is lowest for
the pollutant for a period of exposure.

9 VAC 5-80-1655. Applications.

A. A single application is required identifying at a minimum
each emissions unit subject to the provisions of this article.
The application shall be submitted according to procedures
acceptable to the board. However, where several emissions
units are included in one project, a single application covering
all units in the project may be submitted. A separate
application is required for each location.

B. For projects with phased development, a single application
may be submitted covering the entire project.

C. Any application form, report, or certification submitted to
the board shall comply with the provisions of 9 VAC 5-20-230.

9 VAC 5-80-1665.
requirements.

Compliance with local zoning

No provision of this part or any permit issued thereunder shall
relieve an owner of the responsibility to comply in all respects
with any existing zoning ordinances and regulations in the
locality in which the source is located or proposes to be
located; provided, however, that such compliance does not
relieve the board of its duty under 9 VAC 5-170-170 and
§10.1-1307 E of the Virginia Air Pollution Control Law to
independently consider relevant facts and circumstances.

9VAC 5-80-1675. Compliance
verification by performance testing.

determination and

A. Compliance with standards of performance shall be
determined in accordance with the provisions of 9 VAC 5-50-
20 and shall be verified by performance tests in accordance
with the provisions of 9 VAC 5-50-30.

B. Testing required by this section shall be conducted within
60 days by the owner after achieving the maximum production
rate at which the new or modified source will be operated, but
not later than 180 days after initial startup of the source; and
60 days thereafter the board shall be provided by the owner
with two or, upon request, more copies of a written report of
the results of the tests.

C. The requirements of this section shall be met unless the
board:

1. Specifies or approves, in specific cases, the use of a
reference method with minor changes in methodology;

2. Approves the use of an equivalent method;

3. Approves the use of an alternative method, the results of
which the board has determined to be adequate for
indicating whether a specific source is in compliance;

4. Waives the requirement for testing because, based upon
a technical evaluation of the past performance of similar
source types, using similar control methods, the board
reasonably expects the new or modified source to perform
in compliance with applicable standards; or

5. Waives the requirement for testing because the owner of
the source has demonstrated by other means to the board's
satisfaction that the source is in compliance with the
applicable standard.

D. The provisions for the granting of waivers under subsection
C of this section are intended for use in determining the initial
compliance status of a source. The granting of a waiver does
not obligate the board to grant any waivers once the source
has been in operation for more than one year beyond the
initial startup date.

E. The granting of a waiver under this section does not shield
the source from potential enforcement of any permit term or
condition, applicable requirements of the implementation plan,
or any other applicable federal requirements promulgated
under the federal Clean Air Act.

9 VAC 5-80-1685. Stack heights.
A. The provisions of 9 VAC 5-50-20 H apply.

B. Prior to issuing a permit with a new or revised emission
limitation that is based on a good engineering practice stack
height that exceeds the height allowed by subdivision 1 or 2 of
the GEP definition in 9 VAC 5-10-20, the board will notify the
public of the availability of the demonstration study specified in
subdivision 3 of the GEP definition and will provide opportunity
for public hearing on it using the procedures set forth in 9 VAC
5-80-1775.

9 VAC 5-80-1695. Exemptions.

A. The requirements of this article shall not apply to a
particular major stationary source or major modification; if:

1. The source or modification would be a major stationary
source or major modification only if fugitive emissions, to
the extent quantifiable, are considered in calculating the
potential to emit of the stationary source or modification and
the source does not belong to any of the following
categories:

a. Coal cleaning plants (with thermal dryers).
b. Kraft pulp mills.

c. Portland cement plants.

d. Primary zinc smelters.

e. Iron and steel mills.

f. Primary aluminum ore reduction plants.

g. Primary copper smelters.

h. Municipal incinerators capable of charging more than
250 tons of refuse per day.

i. Hydrofluoric acid plants.

j. Sulfuric acid plants.
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k. Nitric acid plants.

|. Petroleum refineries.

m. Lime plants.

n. Phosphate rock processing plants.
0. Coke oven batteries.

p. Sulfur recovery plants.

g. Carbon black plants (furnace process).
r. Primary lead smelters.

s. Fuel conversion plants.

t. Sintering plants.

u. Secondary metal production plants.
v. Chemical process plants.

w. Fossil-fuel boilers (or combination thereof) totaling
more than 250 million British thermal units per hour heat
input.

X. Petroleum storage and transfer units with a total
storage capacity exceeding 300,000 barrels.

y. Taconite ore processing plants.
z. Glass fiber processing plants.
aa. Charcoal production plants.

bb. Fossil fuel-fired steam electric plants of more than
250 million British thermal units per hour heat input.

cc. Any other stationary source category which, as of
August 7, 1980, is being regulated under 40 CFR Part 60
or 61; or

2. The source or modification is a portable stationary source
that has previously received a permit under this article, and

a. The owner proposes to relocate the source and
emissions of the source at the new location would be
temporary;

b. The emissions from the source would not exceed its
allowable emissions;

c. The emissions from the source would [ impaet affect ]
no class | area and no area where an applicable
increment is known to be violated; and

d. Reasonable notice is given to the board prior to the
relocation identifying the proposed new location and the
probable duration of operation at the new location. Such
notice shall be given to the board not less than 10 days in
advance of the proposed relocation unless a different
time duration is previously approved by the board.

B. The requirements of this article shall not apply to a major
stationary source or major modification with respect to a
particular pollutant if the owner demonstrates that, as to that
pollutant, the source or modification is located in an area
designated as nonattainment in 9 VAC 5-20-204.

C. The requirements of 9 VAC 5-80-1715, 9 VAC 5-80-1735,
and 9 VAC 5-80-1755 shall not apply to a major stationary
source or major modification with respect to a particular
pollutant, if the allowable emissions of that pollutant from the
source, or the net emissions increase of that pollutant from the
modification:

1. Would [ impaet affect ] no class | area and no area where
an applicable increment is known to be violated, and

2. Would be temporary.

D. The requirements of 9 VAC 5-80-1715, 9 VAC 5-80-1735,
and 9 VAC 5-80-1755 as they relate to any maximum
allowable increase for a class Il area shall not apply to a major
modification at a stationary source that was in existence on
March 1, 1978, if the net increase in allowable emissions of
each regulated NSR pollutant from the modification after the
application of best available control technology would be less
than 50 tons per year.

E. The board may exempt a proposed major stationary source
or major modification from the requirements of 9 VAC 5-80-
1735 with respect to monitoring for a particular pollutant if:

1. The emissions increase of the pollutant from the new
source or the net emissions increase of the pollutant from
the modification would cause, in any area, air quality
impacts less than the following amounts:

Carbon monoxide - 575 ug/m3, 8-hour average

Nitrogen dioxide - 14 pg/m3, annual average

Particulate matter - 10 pg/m3 of PMzo, 24-hour average
Sulfur dioxide - 13 ug/ms, 24-hour average

Ozone'

Lead - 0.1 ug/ms, 3-month average

Fluorides - 0.25 pg/ms, 24-hour average

Total reduced sulfur - 10 ug/ms, 1-hour average

Hydrogen sulfide - 0.2 ug/m3, 1-hour average

Reduced sulfur compounds - 10 ug/m3, 1-hour average; or

1. No de minimis air quality level is provided for ozone.
However, any net increase of 100 tons per year or more of
volatile organic compounds subject to this article would be
required to perform an ambient impact analysis including
the gathering of ambient air quality data.

2. The concentrations of the pollutant in the area that the
source or modification would affect are less than the
concentrations listed in subdivision 1 of this subsection, or
the pollutant is not listed in subdivision 1 of this subsection.

9 VAC 5-80-1700. (Repealed.)
9 VAC 5-80-1705. Control technology review.

A. A major stationary source or major modification shall meet
each applicable emissions limitation under the implementation
plan and each applicable emissions standard and standard of
performance under 40 CFR Parts 60, 61 and 63.
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B. A new major stationary source shall apply best available
control technology for each regulated NSR pollutant that it
would have the potential to emit in significant amounts.

C. A major modification shall apply best available control
technology for each regulated NSR pollutant for which it would
result in a significant net emissions increase at the source.
This requirement applies to each proposed emissions unit at
which a net emissions increase in the pollutant would occur as
a result of a physical change or change in the method of
operation in the unit.

D. For phased construction projects, the determination of best
available control technology shall be reviewed and modified
as appropriate at the latest reasonable time that occurs no
later than 18 months prior to commencement of construction
of each independent phase of the project. At such time, the
owner of the applicable stationary source may be required to
demonstrate the adequacy of any previous determination of
best available control technology for the source.

9 VAC 5-80-1710. (Repealed.)
9 VAC 5-80-1715. Source impact analysis.

A. The owner of the proposed source or modification shall
demonstrate that allowable emission increases from the
proposed source or madification, in conjunction with all other
applicable emissions increases or reductions (including
secondary emissions), would not cause or contribute to air
pollution in violation of:

1. Any ambient air quality standard in any air quality control
region; or

2. Any applicable maximum allowable increase over the
baseline concentration in any area.

B. The following applies to any new major stationary source or
major modification if it would cause or contribute to a violation
of any ambient air quality standard.

1. A new major stationary source or major modification will
be considered to cause or contribute to a violation of an
ambient air quality standard when such source or
modification would, at a minimum, exceed the following
significance levels at any locality that does not or would not
meet the applicable air quality standard:

Averaging time (hours

Pollutant | Annual 24 8 3 1
SO,  |1.0 yg/m®| 5.0 pg/m® 25.0 ug/m®
PMyo | 1.0 gg/m®| 5.0 pg/m®
NO, 1.0 ug/im®
co 500 ug/m’ 2000 zg/m’

2. A proposed new major stationary source or major
modification may reduce the impact of its emissions upon
air quality by obtaining sufficient emission reductions to, at a
minimum, compensate for its adverse ambient impact
where the new major stationary source or major
modification would otherwise cause or contribute to a
violation of any ambient air quality standard. In the absence
of such emission reductions, the board will deny the
proposed construction.

3. The requirements of this subsection do not apply to a
major stationary source or major modification with respect
to a particular pollutant if the owner demonstrates that, as to
that pollutant, the source or modification is located in an
area designated as nonattainment in 9 VAC 5-20-204.

9 VAC 5-80-1720. (Repealed.)
9 VAC 5-80-1725. Air quality models.

A. All applications of air quality modeling involved in this
article shall be based on the applicable air quality models,
data bases, and other requirements specified in Appendix W
to 40 CFR Part 51.

B. Where an air quality impact model specified in Appendix W
to 40 CFR Part 51 is inappropriate, the model may be
modified or another model substituted. Such a modification or
substitution of a model may be made on a case-by-case
basis, or, where appropriate, on a generic basis for a specific
state program. Written approval of the administrator shall be
obtained for any modification or substitution. In addition, use
of a modified or substituted model shall be subject to notice
and opportunity for public comment under procedures
developed in accordance with 9 VAC 5-80-1775.

9 VAC 5-80-1730. (Repealed.)
9 VAC 5-80-1735. Air quality analysis.
A. Preapplication analysis [ - shall be conducted as follows: ]

1. Any application for a permit under this article shall
contain an analysis of ambient air quality in the area that the
major stationary source or major modification would affect
for each of the following pollutants:

a. For the source, each pollutant that it would have the
potential to emit in a significant amount;

b. For the modification, each pollutant for which it would
result in a significant net emissions increase.

2. With respect to any such pollutant for which no ambient
air quality standard exists, the analysis shall contain such
air quality monitoring data as the board determines is
necessary to assess ambient air quality for that pollutant in
any area that the emissions of that pollutant would affect.

3. With respect to any such pollutant (other than
nonmethane hydrocarbons) for which such a standard does
exist, the analysis shall contain continuous air quality
monitoring data gathered for purposes of determining
whether emissions of that pollutant would cause or
contribute to a violation of the standard or any maximum
allowable increase.

4. In general, the continuous air quality monitoring data that
is required shall have been gathered over a period of at
least one year and shall represent at least the year
preceding receipt of the application, except that, if the board
determines that a complete and adequate analysis can be
accomplished with monitoring data gathered over a period
shorter than one year (but not to be less than four months),
the data that is required shall have been gathered over at
least that shorter period.
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5. The owner of a proposed stationary source or
modification of volatile organic compounds who satisfies all
conditions of § IV of Appendix S to 40 CFR Part 51 may
provide post-approval monitoring data for ozone in lieu of
providing preconstruction data as required under this
subsection.

B. [ Post-construction—meonitoring-] The owner of a major

stationary source or major modification shall, after
construction of the stationary source or modification, conduct
such ambient monitoring as the board determines is
necessary to determine the effect emissions from the
stationary source or modification may have, or are having, on
air quality in any area.

C. [ Operation-of-monitoring-stations. ] The owner of a major

stationary source or major modification shall meet the
requirements of Appendix B to 40 CFR Part 58 during the
operation of monitoring stations for purposes of satisfying this
section.

9 VAC 5-80-1740. (Repealed.)
9 VAC 5-80-1745. Source information.

The owner of a proposed source or modification shall submit
all information necessary to perform any analysis or make any
determination required under this article.

A. With respect to a source or modification to which 9 VAC 5-
80-1705, 9 VAC 5-80-1715, 9 VAC 5-80-1735, and 9 VAC 5-
80-1755 apply, such information shall include:

1. A description of the nature, location, design capacity, and
typical operating schedule of the source or modification,
including specifications and drawings showing its design
and plant layout;

2. A detailed schedule for construction of the source or
modification;

3. A detailed description as to what system of continuous
emission reduction is planned for the source or modification,
emission estimates, and any other information necessary to
determine that best available control technology would be
applied.

B. Upon request of the board, the owner shall also provide
information on:

1. The air quality impact of the source or modification,
including meteorological and topographical data necessary
to estimate such impact; and

2. The air quality impacts, and the nature and extent of any
or all general commercial, residential, industrial, and other
growth that has occurred since the baseline date in the area
the source or modification would affect.

9 VAC 5-80-1750. (Repealed.)
9 VAC 5-80-1755. Additional impact analyses.

A. The owner shall provide an analysis of the impairment to
visibility, soils and vegetation that would occur as a result of
the source or modification and general commercial,
residential, industrial and other growth associated with the
source or modification. The owner need not provide an

analysis of the impact on vegetation having no significant
commercial or recreational value.

B. The owner shall provide an analysis of the air quality
impact projected for the area as a result of general
commercial, residential, industrial and other growth associated
with the source or modification.

C. The board may require monitoring of visibility in any federal
class | area near the proposed new stationary source or major
modification for such purposes and by such means as the
board deems necessary and appropriate.

9 VAC 5-80-1760. (Repealed.)

9 VAC 5-80-1765. Sources affecting federal class | areas -
additional requirements.

A. [ Netice—to—administrator- ] The board shall transmit to the
administrator a copy of each permit application relating to a
major stationary source or major modification and provide
notice to the administrator of the following actions related to
the consideration of such permit:

1. Notification of the permit application status as provided in
[ subseetion-A-of ] 9 VAC 5-80-1775[A].

2. Notification of the public comment period on the
application as provided in [ subsection-=5-6f] 9 VAC 5-80-
1775 [F 5].

3. Notification of the final determination on the application
and issuance of the permit as provided in [ subsection+9
of ] 9 VAC 5-80-1775[F 91].

4. Notification of any other action deemed appropriate by
the board.

B. [ Netice-to-federalHand-managers- ] The board shall provide

written notice of any permit application for a proposed major
stationary source or major modification, the emissions from
which may affect a class | area, to the federal land manager
and the federal official charged with direct responsibility for
management of any lands within any such area. Such
notification shall include a copy of all information relevant to
the permit application and shall be given within 30 days of
receipt and at least 60 days prior to any public hearing on the
application for a permit to construct. Such notification shall
include an analysis of the proposed source's anticipated
impacts on visibility in the federal class | area. The board shall
also provide the federal land manager and such federal
officials with a copy of the preliminary determination required
under [ subseetioh—F—of] 9 VAC 5-80-1775 [F], and shall
make available to them any materials used in making that
determination, promptly after the board makes such
determination. Finally, the board shall also notify all affected
federal land managers within 30 days of receipt of any
advance natification of any such permit application.

C. [ Federal-tand-manager- ] The federal land manager and

the federal official charged with direct responsibility for
management of such lands have an affirmative responsibility
to protect the air quality related values (including visibility) of
such lands and to consider, in consultation with the board,
whether a proposed source or modification will have an
adverse impact on such values.
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D. [ Visibility-analysis- ] The board shall consider any analysis
performed by the federal land manager, provided within 30

days of the notification required by subsection B of this
section, that shows that a proposed new major stationary
source or major modification may have an adverse impact on
visibility in any federal class | area. Where the board finds that
such an analysis does not demonstrate to the satisfaction of
the board that an adverse impact on visibility will result in the
federal class | area, the board shall, in the notice of public
hearing on the permit application, either explain this decision
or give notice as to where the explanation can be obtained.

E. [ Benial—impact-on-airqualityrelated-values: | The federal

land manager of any such lands may demonstrate to the
board that the emissions from a proposed source or
modification would have an adverse impact on the air quality-
related values (including visibility) of those lands,
notwithstanding that the change in air quality resulting from
emissions from such source or modification would not cause
or contribute to concentrations that would exceed the
maximum allowable increases for a class | area. If the board
concurs with such demonstration, then it shall not issue the
permit.

F. [ Glass+varianees- ] The owner of a proposed source or
modification may demonstrate to the federal land manager
that the emissions from such source or modification would
have no adverse impact on the air quality related values of
any such lands (including visibility), notwithstanding that the
change in air quality resulting from emissions from such
source or modification would cause or contribute to
concentrations that would exceed the maximum allowable
increases for a class | area. If the federal land manager
concurs with such demonstration and so certifies, the board
may, provided that the applicable requirements of this article
are otherwise met, issue the permit with such emission
limitations as may be necessary to assure that emissions of
sulfur dioxide, particulate matter, and nitrogen oxides would
not exceed the following maximum allowable increases over
minor source baseline concentration for such pollutants:

MAXIMUM ALLOWABLE INCREASE
(micrograms per cubic meter)

Particulate matter:

PMio, annual geometric mean 17

PM1g, 24 hour maximum 30
Sulfur dioxide:

Annual arithmetic mean 20

24-hour maximum 91

Three-hour maximum 325
Nitrogen dioxide:

Annual arithmetic mean 25

G. [ Sulfur—dioxide—variance—by-governor-with-federal-land
managers-concurrence: | The owner of a proposed source or
modification that cannot be approved under subsection F of
this section may demonstrate to the governor that the source
or modification cannot be constructed by reason of any
maximum allowable increase for sulfur dioxide for a period of
24 hours or less applicable to any class | area and, in the case
of federal mandatory class | areas, that a variance under this
clause would not adversely affect the air quality related values

of the area (including visibility). The governor, after
consideration of the federal land manager's recommendation
(if any) and subject to the federal land manager's
concurrence, may, after notice and public hearing, grant a
variance from such maximum allowable increase. If such
variance is granted, the board shall issue a permit to such
source or modification pursuant to the requirements of
subsection | of this section, provided that the applicable
requirements of this article are otherwise met.

H. [ Varance—by—the —governor—with—the—president's
eoencdrrenee: | In any case whether the governor recommends
a variance in which the federal land manager does not concur,
the recommendations of the governor and the federal land
manager shall be transmitted to the president. The president
may approve the governor's recommendation if he finds that
the variance is in the national interest. If the variance is
approved, the board shall issue a permit pursuant to the
requirements of subsection | of this section, provided that the
applicable requirements of this article are otherwise met.

I

varianee-] In the case of a permit issued pursuant to
subsection G or H of this section the source or modification
shall comply with such emission limitations as may be
necessary to assure that emissions of sulfur dioxide from the
source or modification would not (during any day on which the
otherwise applicable maximum allowable increases are
exceeded) cause or contribute to concentrations that would
exceed the following maximum allowable increases over the
baseline concentration and to assure that such emissions
would not cause or contribute to concentrations which exceed
the otherwise applicable maximum allowable increases for
periods of exposure of 24 hours or less for more than 18 days,
not necessarily consecutive, during any annual period:

MAXIMUM ALLOWABLE INCREASE
(micrograms per cubic meter)

Low terrain High terrain
Period of exposure areas areas
24-hour maximum 36 62
3-hour maximum 130 221

9 VAC 5-80-1770. (Repealed.)
9 VAC 5-80-1775. Public participation.

A. Within 30 days after receipt of an application, the board will
notify the applicant of the status of the application. The
notification of the initial determination with regard to the status
of the application will be provided by the board in writing and
will include (i) a determination as to which provisions of the
new source review program are applicable, (i) the
identification of any deficiencies and (iii) a determination as to
whether the application contains sufficient information to begin
application review. The determination that the application has
sufficient information to begin review is not necessarily a
determination that it is complete. Within 30 days after receipt
of any additional information, the board will notify the applicant
in writing of any deficiencies in such information. The date of
receipt of a complete application shall be, for the purpose of
this article, the date on which the board received all required
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information and the provisions of § 10.1-1321.1 of the Virginia
Air Pollution Control Law have been met, if applicable.

B. No later than 30 days after receiving the initial
determination notification required under subsection A of this
section, the applicant shall notify the public about the
proposed source as required in subsection C of this section.
The applicant shall also provide an informational briefing
about the proposed source for the public as required in
subsection D of this section.

C. The public notice required under subsection B of this
section shall be placed by the applicant in at least one
newspaper of general circulation in the affected air quality
control region. The notice shall be approved by the board and
shall include, but not be limited to, the name, location, and
type of the source, and the time and place of the informational
briefing.

D. The informational briefing shall be held in the locality where
the source is or will be located and at least 30 days, but no
later than 60 days, following the day of the publication of the
public notice in the newspaper. The applicant shall inform the
public about the operation and potential air quality impact of
the source and answer any questions concerning air quality
about the proposed source from those in attendance at the
briefing. At a minimum, the applicant shall provide information
on and answer questions about (i) specific pollutants and the
total quantity of each which the applicant estimates will be
emitted and (ii) the control technology proposed to be used at
the time of the informational briefing. Representatives from the
board will attend and provide information and answer
guestions on the permit application review process.

E. Upon a determination by the board that it will achieve the
desired results in an equally effective manner, an applicant for
a permit may implement an alternative plan for notifying the
public as required in subsection C of this section and for
providing the informational briefing as required in subsection
D of this section.

F. Within one year after receipt of a complete application, the
board will make a final determination on the application. This
involves performing the following actions in a timely manner:

1. Make a preliminary determination whether construction
should be approved, approved with conditions, or
disapproved.

2. Make available in at least one location in each air quality
control region in which the proposed source or modification
would be constructed a copy of all materials the applicant
submitted (exclusive of confidential information under
9 VAC 5-170-60), a copy of the preliminary determination
and a copy or summary of other materials, if any,
considered in making the preliminary determination.

3. If appropriate, hold a public briefing on the preliminary
determination prior to the public comment period but no
later than the day before the beginning of the public
comment period. The board will notify the public of the time
and place of the briefing, by advertisement in a newspaper
of general circulation in the air quality control region in
which the proposed source or modification would be

constructed. The notification will be published at least 30
days prior to the day of the briefing.

4. Notify the public, by advertisement in a newspaper of
general circulation in each region in which the proposed
source or modification would be constructed, of the
application, the preliminary determination, the degree of
increment consumption that is expected from the source or
modification, and the opportunity for comment at a public
hearing as well as written public comment. The notification
will contain a statement of the estimated local impact of the
proposed source or modification, which at a minimum will
provide information regarding specific pollutants and the
total quantity of each which may be emitted, and will list the
type and quantity of any fuels to be used. The notification
will be published at least 30 days prior to the day of the
hearing. Written comments will be accepted by the board for
at least 15 days after any hearing, unless the board votes to
shorten the period. Notices of public comment periods and
public hearings for major stationary sources and major
modifications published under this section shall meet the
requirements of § 10.1-1307.01 of the Virginia Air Pollution
Control Law.

5. Send a copy of the notice of public comment to the
applicant, the administrator and to officials and agencies
having cognizance over the location where the proposed
construction would occur as follows: local air pollution
control agencies, the chief elected official and chief
administrative officer of the city and county where the
source or modification would be located and any other
locality particularly affected, the planning district
commission, and any state, federal land manager, or Indian
governing body whose lands may be affected by emissions
from the source or modification.

6. Provide opportunity for a public hearing for interested
persons to appear and submit written or oral comments on
the air quality impact of the source or modification,
alternatives to the source or modification, the control
technology required, and other appropriate considerations.

7. Consider all written comments submitted within a time
specified in the notice of public comment and all comments
received at any public hearing(s) in making a final decision
on the approvability of the application. No later than 10 days
after the close of the public comment period, the applicant
may submit a written response to any comments submitted
by the public. The board will consider the applicant's
response in making a final decision. The board will make all
comments available for public inspection in the same
locations where the board made available preconstruction
information relating to the proposed source or modification.

8. Make a final determination whether construction should
be approved, approved with conditions, or disapproved
pursuant to this article.

9. Notify the applicant in writing of the final determination
and make such notification available for public inspection at
the same location where the board made available
preconstruction information and public comments relating to
the source or modification.
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G. In order to facilitate the efficient issuance of permits under
Articles 1 (9 VAC 5-80-50 et seq.) and 3 (9 VAC 5-80-360 et
seq.) of this part, upon request of the applicant the board will
process the permit application under this article using public
participation procedures meeting the requirements of this
section and 9VAC 5-80-270 or 9VAC 5-80-670, as
applicable.

9 VAC 5-80-1780. (Repealed.)
9 VAC 5-80-1785. Source obligation.

A. Any owner who constructs or operates a source or
modification not in accordance (i) with the application
submitted pursuant to this article or (i) with the terms and
conditions of any permit to construct or operate, or any owner
of a source or modification subject to this article who
commences construction or operation without applying for and
receiving a permit hereunder, shall be subject to appropriate
enforcement action including, but not limited to, any specified
in 9 VAC 5-80-1985.

B. The provisions of this subsection apply to projects at an
existing emissions unit at a major stationary source (other
than projects at a [ Glean-Unit-orata ] source with a PAL) in
circumstances where there is a reasonable possibility that a
project that is not a part of a major modification may result in a
significant emissions increase and the owner elects to use the
method specified in subdivisions a [ threugh—¢ and b ] of the
definition of "projected actual emissions" for calculating
projected actual emissions.

1. Before beginning actual construction of the project, the
owner shall document and maintain a record of the following
information:

a. A description of the project;

b. Identification of the emissions unit(s) whose emissions
of a regulated NSR pollutant could be affected by the
project; and

c. A description of the applicability test used to determine
that the project is not a major modification for any
regulated NSR pollutant, including the baseline actual
emissions, the projected actual emissions, [ the—ameunt
, L od fivisi :
finit £ oro I | issions”__and—an
explanation-for why-such-amount-was-excluded; | and any

netting calculations, if applicable.

2. If the emissions unit is an existing electric utility steam
generating unit, no less than 30 days before beginning
actual construction, the owner shall provide a copy of the
information set out in subdivision 1 of this subsection to the
board. Nothing in this subdivision shall be construed to
require the owner of such a unit to obtain any determination
from the board before beginning actual construction.

3. The owner shall monitor the emissions of any regulated
NSR pollutant that could increase as a result of the project
and that is emitted by any emissions unit identified in
subdivision 1 b of this section; and calculate and maintain a
record of the annual emissions, in tons per year on a
calendar year basis, for a period of five years following
resumption of regular operations after the change, or for a

period of 10 years following resumption of regular
operations after the change if the project increases the
design capacity of or potential to emit that regulated NSR
pollutant at such emissions unit.

4. If the unit is an existing electric utility steam generating
unit, the owner shall submit a report to the board within 60
days after the end of each calendar year during which
records must be generated under subdivision 3 of this
subsection setting out the unit's annual emissions during
the calendar year that preceded submission of the report.

5. If the unit is an existing unit other than an electric utility
steam generating unit, the owner shall submit a report to the
board if the annual emissions, in tons per year, from the
project identified in subdivision 1 of this subsection, exceed
the baseline actual emissions (as documented and
maintained pursuant to subdivision 1 c of this subsection),
by a significant amount for that regulated NSR pollutant,
and if such emissions differ from the preconstruction
projection as documented and maintained pursuant to
subdivision 1 c¢ of this subsection. Such report shall be
submitted to the board within 60 days after the end of such
calendar year. The report shall contain the following:

a. The name, address and telephone number of the major
stationary source;

b. The annual emissions as calculated pursuant to
subdivision 3 of this subsection; and

c. Any other information that the owner wishes to include
in the report (for example, an explanation as to why the
emissions differ from the preconstruction projection).

C. The owner of the source shall make the information
required to be documented and maintained pursuant to
subsection B of this section available for review upon a
request for inspection by the board or the general public
pursuant to the requirements contained in 9 VAC 5-170-60.

D. Approval to construct shall not relieve any owner of the
responsibility to comply fully with applicable provisions of the
implementation plan and any other requirements under local,
state or federal law.

E. For each project subject to subsection B of this section, the
owner shall provide notice of the availability of the information
set out in subdivision B 1 of this section to the board no less
than 30 days before beginning actual construction. The notice
shall include the location of the information and the name,
address and telephone number of the contact from whom the
information may be obtained. Should subsequent information
become available to the board to indicate that a given project
subject to subsection B is a part of a major modification that
resulted in a significant emissions increase, the board will
proceed as if the owner is in violation of 9 VAC 5-80-1625 A
and may institute appropriate enforcement action as provided
in subsection A of this section. [ Nothing in this subsection
shall be construed to require the owner of the source to obtain
any determination from the board before beginning actual
construction. ]
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9 VAC 5-80-1790. (Repealed.)
9 VAC 5-80-1795. Environmental impact statements.

Whenever any proposed source or modification is subject to
action by a federal agency that might necessitate preparation
of an environmental impact statement pursuant to the National
Environmental Policy Act (42 USC 4321), review conducted
pursuant to this article shall be coordinated by the
administrator with the broad environmental reviews under that
Act and under 8§ 309 of the federal Clean Air Act to the
maximum extent feasible and reasonable.

9 VAC 5-80-1800. (Repealed.)
9 VAC 5-80-1805. Disputed permits.

If a permit is proposed to be issued for any major stationary
source or major modification proposed for construction in any
state that the governor of an affected state or Indian governing
body of an affected tribe determines will cause or contribute to
a cumulative change in air quality in excess of that allowed in
this part within the affected state or Indian reservation, the
governor or Indian governing body may request the
administrator to enter into negotiations with the persons
involved to resolve such dispute. If requested by any state or
Indian governing body involved, the administrator shall make
a recommendation to resolve the dispute and protect the air
quality related values of the lands involved. If the persons
involved do not reach agreement, the administrator shall
resolve the dispute. The administrator's determination, or the
results of agreements reached through other means, shall
become part of the applicable implementation plan and shall
be enforceable as part of such plan.

9 VAC 5-80-1810. (Repealed.)
9 VAC 5-80-1815. Interstate pollution abatement.

A. The owner of each source or modification, which may
significantly contribute to levels of air pollution in excess of an
ambient air quality standard in any air quality control region
outside the Commonwealth, shall provide written notice to all
nearby states of the air pollution levels that may be affected
by such source at least 60 days prior to the date of
commencement of construction.

B. Any state or political subdivision may petition the
administrator for a finding that any source or modification
emits or would emit any air pollutant in amounts that will
prevent attainment or maintenance of any ambient air quality
standard or interfere with measures for the prevention of
significant deterioration or the protection of visibility in the
implementation plan for such state. Within 60 days after
receipt of such petition and after a public hearing, the
administrator will make such a finding or deny the petition.

C. Notwithstanding any permit granted pursuant to this article,
no owner or other person shall commence construction or
modification or begin operation of a source to which a finding
has been made under the provisions of subsection B of this
section.

9 VAC 5-80-1820. (Repealed.)
9 VAC 5-80-1825. Innovative control technology.

A. Prior to the close of the public comment period under
9 VAC 5-80-1775, an owner of a proposed major stationary
source or major modification may request, in writing, that the
board approve a system of innovative control technology.

B. The board, with the consent of the governor(s) of affected
state(s), will determine that the source or modification may
employ a system of innovative control technology, if:

1. The proposed control system would not cause or
contribute to an unreasonable risk to public health, welfare,
or safety in its operation or function;

2. The owner agrees to achieve a level of continuous
emissions reduction equivalent to that which would have
been required under 9 VAC 5-80-1705 B by a date specified
by the board. Such date shall not be later than four years
from the time of startup or seven years from permit
issuance;

3. The source or modification would meet the requirements
of 9 VAC 5-80-1705 and 9 VAC 5-80-1715 based on the
emissions rate that the stationary source employing the
system of innovative control technology would be required
to meet on the date specified by the board;

4. The source or modification would not, before the date
specified by the board:

[ &) a. ] Cause or contribute to a violation of an applicable
ambient air quality standard; or

[ (bytmpaect b. Affect] any area where an applicable
increment is known to be violated;

5. All other applicable requirements including those for
public participation have been met; and

6. The provisions of 9 VAC 5-80-1765 (relating to class |
areas) have been satisfied with respect to all periods during
the life of the source or modification.

C. The board will withdraw any approval to employ a system
of innovative control technology made under this article, if:

1. The proposed system fails by the specified date to
achieve the required continuous emissions reduction rate;
or

2. The proposed system fails before the specified date so
as to contribute to an unreasonable risk to public health,
welfare, or safety; or

3. The board decides at any time that the proposed system
is unlikely to achieve the required level of control or to
protect the public health, welfare, or safety.

D. If a source or modification fails to meet the requirement
level of continuous emission reduction within the specified
time period or the approval is withdrawn in accordance with
subsection C of this section, the board may allow the source
or modification up to an additional three years to meet the
requirement for the application of best available control
technology through use of a demonstrated system of control.
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9 VAC 5-80-1830. (Repealed.)
9 VAC 5-80-1835. [ Clean—Unit—Testfor-emissions—uhits
that-are subjectto BACT o+ LAER- (Reserved.) ]

[ A—An-ewner-of a-major-stationary-seurce-may-use-the-Clean
: " T E thi .
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existing _Sleal Uit desighaton expiresitmay requanty .H]'de
9 VAC 5-80-1840. (Repealed.)

9 VAC 5-80-1845. [ Clean—Unit—provisions—for—emissions
BACT. (Reserved.) ]

(A . . .
A—\R-owner-of-a-major stationary source hasthe-option-o
using-the-CleanUnitTest 1o determine whetheremissions
increases-at-a-Clean Unit-are-part-of aproject thatis-a . 140

rodification-aceording-to-the provisions of thissection—Fhe
p'g“.'sﬁ'g S el this-section apl ply to-emissions u u’ts t |at|de ot
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requal@—under—the—requ#emems—that—are—eu%mly with-the_emissions-control-device-or-strategy,-emissions—of
) 1 | .

9 VAC 5-80-1850. (Repealed.) 5-Demenstration-that the PCP-will-net-have-an-adverse-air

9VAC 5-80-1855. [ PoHution—control—project—(PCPR) gualityimpact{e-g-—modeling—screening—levelmodeling

exelusion-proceduralreguirements- (Reserved.) S o ;
s GIH. ded-wt HA the-para Reters used A-the-most-recent

owner shall either submit a-notice to theboard i the-project is section—/An-air quality impact analysisis ot required forany
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9 VAC 5-80-1860. (Repealed.)

9 VAC 5-80-1865. Actuals plantwide applicability limits
(PAL).

A. The board may approve the use of an actuals PAL for any
existing major stationary source if the PAL meets the
requirements of this section. The term "PAL" shall mean
"actuals PAL" throughout this section.

1. Any physical change in or change in the method of
operation of a major stationary source that maintains its
total sourcewide emissions below the PAL level, meets the
requirements of this section, and complies with the PAL
permit:

a. Is not a major modification for the PAL pollutant;
b. Does not have to be approved through this article; and

c. Is not subject to the provisions in 9 VAC 5-80-1605 C
(restrictions on relaxing enforceable emission limitations
that the major stationary source used to avoid
applicability of the major NSR program).

2. Except as provided under subdivision 1 c of this
subsection, a major stationary source shall continue to
comply with all applicable federal or state requirements,
emission limitations, and work practice requirements that
were established prior to the effective date of the PAL.

B. As part of a permit application requesting a PAL, the owner
of a major stationary source shall submit the following
information to the board for approval:

1. A list of all emissions units at the source designated as
small, significant or major based on their potential to emit. In
addition, the owner of the source shall indicate which, if any,
federal or state applicable requirements, emission
limitations, or work practices apply to each unit.

2. Calculations of the baseline actual emissions (with
supporting documentation). Baseline actual emissions are
to include emissions associated not only with operation of
the unit, but also emissions associated with startup,
shutdown, and malfunction.

3. The calculation procedures that the major stationary
source owner proposes to use to convert the monitoring
system data to monthly emissions and annual emissions
based on a 12-month rolling total for each month as
required by subdivision N 1 of this section.

C. The general requirements set forth in this subsection shall
apply to the establishment of PALs.

1. The board may establish a PAL at a major stationary
source, provided that at a minimum, the following
requirements are met:

a. The PAL shall impose an annual emission limitation in
tons per year, that is enforceable as a practical matter, for
the entire major stationary source. For each month during
the PAL effective period after the first 12 months of
establishing a PAL, the major stationary source owner
shall show that the sum of the monthly emissions from
each emissions unit under the PAL for the previous 12
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consecutive months is less than the PAL (a 12-month
average, rolled monthly). For each month during the first
11 months from the PAL effective date, the major
stationary source owner shall show that the sum of the
preceding monthly emissions from the PAL effective date
for each emissions unit under the PAL is less than the
PAL.

b. The PAL shall be established in a PAL permit that
meets the public participation requirements in subsection
D of this section.

c. The PAL permit shall contain all the requirements of
subsection F of this section.

d. The PAL shall include fugitive emissions, to the extent
quantifiable, from all emissions units that emit or have the
potential to emit the PAL pollutant at the major stationary
source.

e. Each PAL shall regulate emissions of only one
pollutant.

f. Each PAL shall have a PAL effective period of five
years.

g. The owner of the major stationary source with a PAL
shall comply with the monitoring, recordkeeping, and
reporting requirements provided in subsections M through
O of this section for each emissions unit under the PAL
through the PAL effective period.

2. At no time during or after the PAL effective period are
emissions reductions of a PAL pollutant that occur during
the PAL effective period creditable as decreases for
purposes of offsets under 9 VAC 5-80-2120 F through N
unless the level of the PAL is reduced by the amount of
such emissions reductions and such reductions would be
creditable in the absence of the PAL.

D. PALs for existing major stationary sources shall be
established, renewed, or increased through the public
participation procedures [ ef-9-VAC-5-80-1745 prescribed in
the applicable permit programs identified in the definition of
PAL permit]. [ Fhis—inrcludes—therequirement-that-the board
provide In no case may the board issue a PAL permit unless
the board provides ] the public with notice of the proposed
approval of a PAL permit and at least a 30-day period for
submittal of public comment. The board will address all
material comments before taking final action on the permit.

E. The actuals PAL level for a major stationary source shall be
established as the sum of the baseline actual emissions of the
PAL pollutant for each emissions unit at the source; plus an
amount equal to the applicable significant (as reflected in the
definition of "significant") level for the PAL pollutant. When
establishing the actuals PAL level, for a PAL pollutant, only
one consecutive 24-month period shall be used to determine
the baseline actual emissions for all existing emissions units.
The same consecutive 24-month period shall be used for each
different PAL pollutant unless the owner can demonstrate to
the satisfaction of the board that a different consecutive 24-
month period for a different pollutant or pollutants is more
appropriate due to extenuating circumstances. Emissions
associated with units that were permanently shutdown after

this 24-month period shall be subtracted from the PAL level.
Emissions from units on which actual construction began after
the 24-month period shall be added to the PAL level in an
amount equal to the potential to emit of the units. The board
will specify a reduced PAL level or levels (in tons per year) in
the PAL permit to become effective on the future compliance
dates of any applicable federal or state regulatory
requirements that the board is aware of prior to issuance of
the PAL permit. For instance, if the source owner will be
required to reduce emissions from industrial boilers in half
from baseline emissions of 60 ppm NOx to a new rule limit of
30 ppm, then the permit shall contain a future effective PAL
level that is equal to the current PAL level reduced by half of
the original baseline emissions of such units.

F. The PAL permit shall contain, at a minimum, the following
information:

1. The PAL pollutant and the applicable sourcewide
emission limitation in tons per year.

2. The PAL permit effective date and the expiration date of
the PAL (PAL effective period).

3. Specification in the PAL permit that if a major stationary
source owner applies to renew a PAL in accordance with
subsection J of this section before the end of the PAL
effective period, then the PAL shall not expire at the end of
the PAL effective period. It shall remain in effect until a
revised PAL permit is issued by the board, or until the board
determines that the revised PAL permit will not be issued.

4. A requirement that emission calculations for compliance
purposes shall include emissions from startups, shutdowns,
and malfunctions.

5. A requirement that, once the PAL expires, the major
stationary source is subject to the requirements of
subsection | of this section.

6. The calculation procedures that the major stationary
source owner shall use to convert the monitoring system
data to monthly emissions and annual emissions based on
a 12-month rolling total as required by subdivision N 1 of
this section.

7. A requirement that the major stationary source owner
monitor all emissions units in accordance with the
provisions under subsection M of this section.

8. A requirement to retain the records required under
subsection N of this section on site. Such records may be
retained in an electronic format.

9. A requirement to submit the reports required under
subsection O of this section by the required deadlines.

10. Any other requirements that the board deems necessary
to implement and enforce the PAL.

G. The PAL effective period shall be five years.

H. The requirements for the reopening of the PAL permit set
forth in this subsection shall apply to actuals PALs.

1. During the PAL effective period, the board will reopen the
PAL permit to:
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a. Correct typographical or calculation errors made in
setting the PAL or reflect a more accurate determination
of emissions used to establish the PAL,;

b. Reduce the PAL if the owner of the major stationary
source creates creditable emissions reductions for use as
offsets under 9 VAC 5-80-2120 F through N; and

c. Revise the PAL to reflect an increase in the PAL as
provided under subsection L of this section.

2. The board may reopen the PAL permit for any of the
following reasons:

a. Reduce the PAL to reflect newly applicable federal
requirements (e.g., NSPS) with compliance dates after
the PAL effective date.

b. Reduce the PAL consistent with any other requirement,
that is enforceable as a practical matter, and that the
board may impose on the major stationary source.

c. Reduce the PAL if the board determines that a
reduction is necessary to avoid causing or contributing to
a violation of an ambient air standard or ambient air
increment in 9 VA 5-80-1635, or to an adverse impact on
an air quality related value that has been identified for a
federal class | area by a federal land manager and for
which information is available to the general public.

2. Each emissions unit shall comply with the allowable
emission limitation on a 12-month rolling basis. The board
may approve the use of monitoring systems (source testing,
emission factors, etc.) other than CEMS, CERMS, PEMS,
or CPMS to demonstrate compliance with the allowable
emission limitation.

3. Until the board issues the revised permit incorporating
allowable limits for each emissions unit, or each group of
emissions units, as required under subdivision 1 b of this
subsection, the source shall continue to comply with a
sourcewide, multiunit emissions cap equivalent to the level
of the PAL emission limitation.

4. Any physical change or change in the method of
operation at the major stationary source will be subject to
major NSR program requirements if such change meets the
definition of "major modification."”

5. The major stationary source owner shall continue to
comply with any state or federal applicable requirements
(such as BACT, RACT, or NSPS) that may have applied
either during the PAL effective period or prior to the PAL
effective period except for those emission limitations that
had been established pursuant to 9 VAC 5-80-1605 C, but
were eliminated by the PAL in accordance with the
provisions in subdivision A 1 c of this section.

) o o ) J. The requirements for the renewal of the PAL permit set
3. Except for the permit reopening in subdivision 1 a of this  forth in this subsection shall apply to actuals PALs.

subsection for the correction of typographical or calculation
errors that do not increase the PAL level, all other
reopenings shall be carried out in accordance with the
public participation requirements of subsection D of this
section.

I. Any PAL that is not renewed in accordance with the
procedures in subsection J of this section shall expire at the
end of the PAL effective period, and the following
requirements shall apply:

1. Each emissions unit (or each group of emissions units)
that existed under the PAL shall comply with an allowable
emission limitation under a revised permit established
according to the following procedures:

a. Within the time frame specified for PAL renewals in
subdivision J 2 of this section, the major stationary source
shall submit a proposed allowable emission limitation for
each emissions unit (or each group of emissions units, if
such a distribution is more appropriate as decided by the
board) by distributing the PAL allowable emissions for the
major stationary source among each of the emissions
units that existed under the PAL. If the PAL had not yet
been adjusted for an applicable requirement that became
effective during the PAL effective period, as required
under subdivision J 5 of this section, such distribution
shall be made as if the PAL had been adjusted.

b. The board will decide whether and how the PAL
allowable emissions will be distributed and issue a
revised permit incorporating allowable limits for each
emissions unit, or each group of emissions units, as the
board determines is appropriate.

1. The board will follow the procedures specified in
subsection D of this section in approving any request to
renew a PAL for a major stationary source, and shall
provide both the proposed PAL level and a written rationale
for the proposed PAL level to the public for review and
comment. During such public review, any person may
propose a PAL level for the source for consideration by the
board.

2. A major stationary source owner shall submit a timely
application to the board to request renewal of a PAL. A
timely application is one that is submitted at least 6 months
prior to, but not earlier than 18 months from, the date of
permit expiration. This deadline for application submittal is
to ensure that the permit will not expire before the permit is
renewed. If the owner of a major stationary source submits
a complete application to renew the PAL within this time
period, then the PAL shall continue to be effective until the
revised permit with the renewed PAL is issued, or until the
board determines that the revised permit with the renewed
PAL will not be issued [, and a permit is issued pursuant to
subsection | of this section ].

3. The application to renew a PAL permit shall contain the
following information:

a. The information required in subsection B of this
section.

b. A proposed PAL level.

c. The sum of the potential to emit of all emissions units
under the PAL (with supporting documentation).
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d. Any other information the owner wishes the board to
consider in determining the appropriate level for renewing
the PAL.

K. The requirements for the adjustment of the PAL set forth in
this subsection shall apply to actuals PALs. In determining
whether and how to adjust the PAL, the board will consider
the options outlined in subdivisions 1 and 2 of this subsection.
However, in no case may any such adjustment fail to comply
with subdivision 3 of this subdivision.

1. If the emissions level calculated in accordance with
subsection E of this section is equal to or greater than 80%
of the PAL level, the board may renew the PAL at the same
level without considering the factors set forth in subdivision
2 of this subsection; or

2. The board may set the PAL at a level that it determines to
be more representative of the source's baseline actual
emissions, or that it determines to be more appropriate
considering air quality needs, advances in control
technology, anticipated economic growth in the area, desire
to reward or encourage the source's voluntary emissions
reductions, or other factors as specifically identified by the
board in a written rationale.

3. Notwithstanding subdivisions 1 and 2 of this subsection:

a. If the potential to emit of the major stationary source is
less than the PAL, the board will adjust the PAL to a level
no greater than the potential to emit of the source; and

b. The board will not approve a renewed PAL level higher
than the current PAL, unless the major stationary source
has complied with the provisions of subsection L of this
section.

4. If the compliance date for a state or federal requirement
that applies to the PAL source occurs during the PAL

exceeds the PAL. The level of control that would result
from BACT equivalent controls on each significant or
major emissions unit shall be determined by conducting a
new BACT analysis at the time the application is
submitted, unless the emissions unit is currently required
to comply with a BACT or LAER requirement that was
established within the preceding five years. In such a
case, the assumed control level for that emissions unit
shall be equal to the level of BACT or LAER with which
that emissions unit shall currently comply.

c. The owner obtains a major NSR permit for all
emissions units identified in subdivision 1 of this
subsection, regardless of the magnitude of the emissions
increase resulting from them (i.e., no significant levels
apply). These emissions units shall comply with any
emissions requirements resulting from the major NSR
program process (e.g., BACT), even though they have
also become subject to the PAL or continue to be subject
to the PAL.

2. The PAL permit shall require that the increased PAL level
shall be effective on the day any emissions unit that is part
of the PAL major modification becomes operational and
begins to emit the PAL pollutant.

3. The board will calculate the new PAL as the sum of the
allowable emissions for each modified or new emissions
unit, plus the sum of the baseline actual emissions of the
significant and major emissions units (assuming application
of BACT equivalent controls as determined in accordance
with subdivision 1 b of this subsection), plus the sum of the
baseline actual emissions of the small emissions units.

4. The PAL permit shall be revised to reflect the increased
PAL level pursuant to the public notice requirements of
subsection D of this section.

effective period, and if the board has not already adjusted M. The _requirements for monitoring the PAL set forth in this
for such requirement, the PAL shall be adjusted at the time ~ subsection apply to actuals PALs.

of PAL permit renewal or federal operating permit renewal,
whichever occurs first.

L. The requirements for increasing a PAL during the PAL
effective period set forth in this subsection shall apply to
actuals PALs.

1. The board may increase a PAL emission limitation only if
the owner of the major stationary source complies with the
following provisions:

a. The owner of the major stationary source shall submit
a complete application to request an increase in the PAL
limit for a PAL major modification. Such application shall
identify the emissions units contributing to the increase in
emissions so as to cause the major stationary source's
emissions to equal or exceed its PAL.

b. As part of this application, the major stationary source
owner shall demonstrate that the sum of the baseline
actual emissions of the small emissions units, plus the
sum of the baseline actual emissions of the significant
and major emissions units assuming application of BACT
equivalent controls, plus the sum of the allowable
emissions of the new or modified emissions units

1. The general requirements for monitoring a PAL set forth
in this subdivision apply to actuals PALs.

a. Each PAL permit shall contain enforceable
requirements for the monitoring system that accurately
determines plantwide emissions of the PAL pollutant in
terms of mass per unit of time. Any monitoring system
authorized for use in the PAL permit shall be based on
sound science and meet generally acceptable scientific
procedures for data quality and manipulation.
Additionally, the information generated by such system
shall meet minimum legal requirements for admissibility in
a judicial proceeding to enforce the PAL permit.

b. The PAL monitoring system shall employ one or more
of the four general monitoring approaches meeting the
minimum requirements set forth in subdivision 2 of this
subdivision and must be approved by the board.

c¢. Notwithstanding subdivision 1 b of this subdivision, the
owner may also employ an alternative monitoring
approach that meets subdivision 1 a of this subsection if
approved by the board.
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d. Failure to use a monitoring system that meets the
requirements of this section renders the PAL invalid.

2. The following are acceptable general monitoring
approaches when conducted in accordance with the
minimum requirements in subdivisions 3 through 9 of this
subsection:

a. Mass balance calculations for activities using coatings
or solvents;

b. CEMS;
c. CPMS or PEMS; and
d. Emission factors.

3. An owner using mass balance calculations to monitor
PAL pollutant emissions from activities using coating or
solvents shall meet the following requirements:

a. Provide a demonstrated means of validating the
published content of the PAL pollutant that is contained in
or created by all materials used in or at the emissions
unit;

b. Assume that the emissions unit emits all of the PAL
pollutant that is contained in or created by any raw
material or fuel used in or at the emissions unit, if it
cannot otherwise be accounted for in the process; and

c. Where the vendor of a material or fuel, which is used in
or at the emissions unit, publishes a range of pollutant
content from such material, the owner shall use the
highest value of the range to calculate the PAL pollutant
emissions unless the board determines there is site-
specific data or a site-specific monitoring program to
support another content within the range.

4. An owner using CEMS to monitor PAL pollutant
emissions shall meet the following requirements:

a. CEMS shall comply with applicable Performance
Specifications found in 40 CFR Part 60, Appendix B; and

b. CEMS shall sample, analyze and record data at least
every 15 minutes while the emissions unit is operating.

5. An owner using CPMS or PEMS to monitor PAL pollutant
emissions shall meet the following requirements:

a. The CPMS or the PEMS shall be based on current site-
specific data demonstrating a correlation between the
monitored parameters and the PAL pollutant emissions
across the range of operation of the emissions unit; and

b. Each CPMS or PEMS shall sample, analyze, and
record data at least every 15 minutes, or at another less
frequent interval approved by the board, while the
emissions unit is operating.

6. An owner using emission factors to monitor PAL pollutant
emissions shall meet the following requirements:

a. All emission factors shall be adjusted, if appropriate, to
account for the degree of uncertainty or limitations in the
factors' development;

b. The emissions unit shall operate within the designated
range of use for the emission factor, if applicable; and

c. If technically practicable, the owner of a significant
emissions unit that relies on an emission factor to
calculate PAL pollutant emissions shall conduct validation
testing to determine a site-specific emission factor within
six months of PAL permit issuance, unless the board
determines that testing is not required.

7. A source owner shall record and report maximum
potential emissions without considering enforceable
emission limitations or operational restrictions for an
emissions unit during any period of time that there is no
monitoring data, unless another method for determining
emissions during such periods is specified in the PAL
permit.

8. Notwithstanding the requirements in subdivisions 3
through 7 of this subsection, where an owner of an
emissions unit cannot demonstrate a correlation between
the monitored parameters and the PAL pollutant emissions
rate at all operating points of the emissions unit, the board
will, at the time of permit issuance:

a. Establish default values for determining compliance
with the PAL based on the highest potential emissions
reasonably estimated at such operating points; or

b. Determine that operation of the emissions unit during
operating conditions when there is no correlation between
monitored parameters and the PAL pollutant emissions is
a violation of the PAL.

9. All data used to establish the PAL pollutant shall be
revalidated through performance testing or other
scientifically valid means approved by the board. Such
testing shall occur at least once every five years after
issuance of the PAL.

N. The requirements for recordkeeping in the PAL permit set
forth in this subsection shall apply to actuals PALs.

1. The PAL permit shall require an owner to retain a copy of
all records necessary to determine compliance with any
requirement of this section and of the PAL, including a
determination of each emissions unit's 12-month rolling total
emissions, for five years from the date of such record.

2. The PAL permit shall require an owner to retain a copy of
the following records for the duration of the PAL effective
period plus five years:

a. A copy of the PAL permit application and any
applications for revisions to the PAL; and

b. Each annual certification of compliance pursuant to the
federal operating permit and the data relied on in
certifying the compliance.

O. The owner shall submit semi-annual monitoring reports and
prompt deviation reports to the board in accordance with the
federal operating permit program. The reports shall meet the
following requirements:
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1. The semi-annual report shall be submitted to the board
within 30 days of the end of each reporting period. This
report shall contain the following information:

a. The identification of owner and operator and the permit
number.

b. Total annual emissions (tons per year) based on a 12-
month rolling total for each month in the reporting period
recorded pursuant to subdivision N 1 of this section.

c. All data relied upon, including, but not limited to, any
quality assurance or quality control data, in calculating the
monthly and annual PAL pollutant emissions.

d. A list of any emissions units modified or added to the
major stationary source during the preceding six-month
period.

e. The number, duration, and cause of any deviations or
monitoring malfunctions (other than the time associated
with zero and span calibration checks), and any
corrective action taken.

f. A notification of a shutdown of any monitoring system,
whether the shutdown was permanent or temporary, the
reason for the shutdown, the anticipated date that the
monitoring system will be fully operational or replaced
with another monitoring system, and whether the
emissions unit monitored by the monitoring system
continued to operate, and the calculation of the emissions
of the pollutant or the number determined by method
included in the permit, as provided by subdivision M 7 of
this section.

g. A signed statement by the responsible official (as
defined by the federal operating permit program)
certifying the truth, accuracy, and completeness of the
information provided in the report.

2. The major stationary source owner shall promptly submit
reports of any deviations or exceedance of the PAL
requirements, including periods where no monitoring is
available. A report submitted pursuant to 9 VAC 5-80-110 F
2 B shall satisfy this reporting requirement. The deviation
reports shall be submitted within the time limits prescribed
by 9 VAC 5-80-110 F 2 B. The reports shall contain the
following information:

a. The identification of owner and operator and the permit
number;

b. The PAL requirement that experienced the deviation or
that was exceeded;

c. Emissions resulting from the deviation or the
exceedance; and

d. A signed statement by the responsible official (as
defined by the applicable federal operating permit
program) certifying the truth, accuracy, and completeness
of the information provided in the report.

3. The owner shall submit to the board the results of any
revalidation test or method within three months after
completion of such test or method.

P. The board will not issue a PAL that does not comply with
the requirements of this section after [ the-effective-date-of this
revision February 22, 2006 ]. The board may supersede any
PAL that was established prior to [ the—effective-date—of-this
revision February 22, 2006, ] with a PAL that complies with
the requirements of this section.

9 VAC 5-80-1870. (Repealed.)
9 VAC 5-80-1880. (Repealed.)
9 VAC 5-80-1890. (Repealed.)
9 VAC 5-80-1900. (Repealed.)
9 VAC 5-80-1910. (Repealed.)
9 VAC 5-80-1920. (Repealed.)
9 VAC 5-80-1925. Changes to permits.

A. The general requirements for making changes to permits
[ issued under this article ] are as follows:

1. [ Except as provided in subdivision 3 of this subsection ]
changes to a permit issued under this article shall be made
as specified under subsections B and C of this section and
9 VAC 5-80-1935 through 9 VAC 5-80-1965.

2. Changes to a permit issued under this article may be
initiated by the permittee as specified in subsection B of this
section or by the board as specified in subsection C of this
section.

3. Changes to a permit issued under this article and
incorporated into a permit issued under Article 1 (9 VAC 5-
80-50 et seq.) or Article 3 (9 VAC 5-80-360 et seq.) of this
part shall be made as specified in Article 1 (9 VAC 5-80-50
et seq.) or Article 3 (9 VAC 5-80-360 et seq.) of this part.

4. [Thi ion_chall icabl | :

Under no circumstances may a permit issued under this
article be changed in order to (i) incorporate the terms and
conditions necessary to implement any provision of the new
source review program for a project that qualifies as a
modification under the new source review program or (ii)
incorporate the terms and conditions necessary to
implement any provision of the new source review program
for a PAL permit ].

B. The requirements for changes initiated by the permittee are
as follows:

1. The permittee may initiate a change to a permit by
submitting a written request to the board for an
administrative  permit amendment, a minor permit
amendment or a significant permit amendment. The
requirements for these permit [ revisions changes] can be
found in 9 VAC 5-80-1935 through 9 VAC 5-80-1955.

2. A request for a change by a permittee shall include a
statement of the reason for the proposed change.

C. The board may initiate a change to a permit through the
use of permit reopenings as specified in 9 VAC 5-80-1965.
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9 VAC 5-80-1930. (Repealed.)
9 VAC 5-80-1935. Administrative permit amendments.

A. Administrative permit amendments shall be required for
and limited to the following:

1. Correction of typographical or any other error, defect or
irregularity which does not substantially affect the permit.

2. ldentification of a change in the name, address, or phone
number of any person identified in the permit, or of a similar
minor administrative change at the source.

3. Change in ownership or operational control of a source
where the board determines that no other change in the
permit is necessary, provided that a written agreement
containing a specific date for transfer of permit
responsibility, coverage, and liability between the current
and new permittee has been submitted to the board and the
requirements of 9 VAC 5-80-2170 have been fulfilled.

[4. bini : . | .
program-as-provided - 9-VAC 5-80-1625-E- |

B. The administrative permit amendment procedures are as
follows:

1. The board will normally take final action on a request for
an administrative permit amendment no more than 60 days
from receipt of the request.

2. The board will incorporate the changes without providing
notice to the public under 9 VAC 5-80-1775. However, any
such permit revisions shall be designated in the permit
amendment as having been made pursuant to this section.

3. The owner may implement the changes addressed in the
request for an administrative amendment immediately upon
submittal of the request.

9 VAC 5-80-1940. (Repealed.)
9 VAC 5-80-1945. Minor permit amendments.

A. Minor permit amendment procedures shall be used only for
those permit amendments that [ meet all of the following
criteria ]:

1. Do not violate any applicable federal requirement [ ;. ]

2. Do not involve significant changes to existing monitoring,
reporting, or recordkeeping requirements that would make
the permit requirements less stringent, such as a change to
the method of monitoring to be used, a change to the
method of demonstrating compliance or a relaxation of
reporting or recordkeeping requirements [ ;. ]

3. Do not require or change a case-by-case determination
of an emission limitation or other standard [ ;. ]

4. Do not seek to establish or change a permit term or
condition (i) for which there is no corresponding underlying
applicable regulatory requirement and (ii) that the source
has assumed to avoid an applicable regulatory requirement
to which the source would otherwise be subject. Such terms
and conditions include [+=a- , but are not limited to, ] an
emissions cap assumed to avoid classification as a

modification under the new source review program [er
8112 of the federal-Clean-Air-Actand. |
[b. . o -
b/ —aite atnelel SSIORS I'é"t app eE “engH suﬁalnt o
. ificati .
6. 5.] Are not required to be processed as a significant

amendment under 9 VAC 5-80-1955; or as an
administrative permit amendment under 9 VAC 5-80-1935.

B. Notwithstanding subsection A of this section, minor permit
amendment procedures may be used for permit amendments
that [ meet any of the following criteria ]:

1. Involve the use of economic incentives, emissions
trading, and other similar approaches, to the extent that
such minor permit amendment procedures are explicitly
provided for in a regulation of the board or a federally-
approved program.

2. Require more frequent monitoring or reporting by the

permittee [ or-toreduce-thelevel-of-an-emissionscap |.

3. Designate any term or permit condition that meets the
criteria in 9 VAC 5-80-1625 G 1 as state-only enforceable
as provided in 9 VAC 5-80-1625 G 2 for any permit issued
under this article or any regulation from which this article is
derived.

C. [ Netwithstanding—subsection—A—ofthis—section; ] Minor

permit amendment procedures may be used for permit
amendments involving the rescission of a provision of a permit
if the board and the owner make a mutual determination that
the provision is rescinded because all of the [underlying ]
statutory or regulatory requirements (i) upon which the
provision is based or (ii) that necessitated inclusion of the
provision are no longer applicable. [ In order for the underlying
statutory or regulatory requirements to be considered no
longer applicable, the provision of the permit that is being
rescinded must not cover a regulated NSR pollutant. ]

D. A request for the use of minor permit amendment
procedures shall include all of the following:

1. A description of the change, the emissions resulting from
the change, and any new applicable regulatory
requirements that will apply if the change occurs.

2. A request that such procedures be used.

E. The public participation requirements of 9 VAC 5-80-1775
shall not extend to minor permit amendments.

F. Normally within 90 days of receipt by the board of a
complete request under minor permit amendment procedures,
the board will do one of the following:

1. Issue the permit amendment as proposed.
2. Deny the permit amendment request.

3. Determine that the requested amendment does not meet
the minor permit amendment criteria and should be
reviewed under the significant amendment procedures.
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G. The requirements for making changes are as follows:

1. The owner may make the change proposed in the minor
permit amendment request immediately after the request is
filed.

2. After the change under subdivision 1 of this subsection is
made, and until the board takes any of the actions specified
in subsection F of this section, the source shall comply with
both the applicable regulatory requirements governing the
change and the proposed permit terms and conditions.

3. During the time period specified in subdivision 2 of this
subsection, the owner need not comply with the existing
permit terms and conditions the owner seeks to modify.
However, if the owner fails to comply with the proposed
permit terms and conditions during this time period, the
existing permit terms and conditions the owner seeks to
modify may be enforced against the owner.

9 VAC 5-80-1950. (Repealed.)
9 VAC 5-80-1955. Significant amendment procedures.

A. The criteria for use of significant amendment procedures
are as follows:

1. Significant amendment procedures shall be used for
requesting permit amendments that do not qualify as minor
permit amendments under 9 VAC 5-80-1945 or as
administrative amendments under 9 VAC 5-80-1935.

2. Significant amendment procedures shall be used for
those permit amendments that [ meet any of the following
criteria J:

a. Involve significant changes to existing monitoring,
reporting, or recordkeeping requirements that would
make the permit requirements less stringent, such as a
change to the method of monitoring to be used, a change
to the method of demonstrating compliance or a
relaxation of reporting or recordkeeping requirements.

b. Require or change a case-by-case determination of an
emission limitation or other standard.

c. Seek to establish or change a permit term or condition
(i) for which there is no corresponding underlying
applicable regulatory requirement and (ii) that the source
has assumed to avoid an applicable regulatory
requirement to which the source would otherwise be
subject. Such terms and conditions include [ 4} , but are
not limited to,] an emissions cap assumed to avoid
classification as a modification under the new source
review program [ er5§-2112 of the federal- Clean-AirAet:
and. |

[ . o -

A Ia.tel 1ative-emissionsHmit agpple;;e. dg ;pb s;a N
federal-Clean-Air-Act: |

B. A request for a significant permit amendment shall include

a description of the change, the emissions resulting from the

change, and any new applicable regulatory requirements that

will apply if the change occurs. The applicant may, at his

discretion, include a suggested draft permit amendment.

C. The provisions of 9 VAC 5-80-1775 shall apply to requests
made under this section.

D. The board will normally take final action on significant
permit amendments within 90 days after receipt of a complete
request. If a public comment period is required, processing
time for a permit is normally 180 days following receipt of a
complete application. The board may extend this time period if
additional information is required or if a public hearing is
conducted under 9 VAC 5-80-1775.

E. The owner shall not make the change applied for in the
significant amendment request until the amendment is
approved by the board under subsection D of this section.

9 VAC 5-80-1960. (Repealed.)
9 VAC 5-80-1965. Reopening for cause.

A. A permit may be reopened and amended under any of the
following situations:

1. Additional regulatory requirements become applicable to
the emissions units covered by the permit after a permit is
issued but prior to commencement of construction.

2. The board determines that the permit contains a material
mistake or that inaccurate statements were made in
establishing the emissions standards or other terms or
conditions of the permit.

3. The board determines that the permit must be amended
to assure compliance with the applicable regulatory
requirements or that the conditions of the permit are not
sufficient to meet all of the standards and requirements
contained in this article.

(4. I .
"" ew emission standard prescribed-under 40 CFR Pat
60,61 or 63 becon e-s] applicable-afiera-permitis-issued-but

B. Proceedings to reopen and reissue a permit shall follow the
same procedures as apply to initial permit issuance and shall
affect only those parts of the permit for which cause to reopen
exists. Such reopening shall be made as expeditiously as
practicable.

C. Reopenings shall not be initiated before a notice of such
intent is provided to the source by the board at least 30 days
in advance of the date that the permit is to be reopened,
except that the board may provide a shorter time period in the
case of an emergency.

9 VAC 5-80-1970. (Repealed.)
9 VAC 5-80-1975. Transfer of permits.

A. No person shall transfer a permit from one location to
another, or from one piece of equipment to another.

B. In the case of a transfer of ownership of a stationary
source, the new owner shall abide by any current permit
issued to the previous owner. The new owner shall notify the
board of the change in ownership within 30 days of the
transfer.

C. In the case of a name change of a stationary source, the
owner shall abide by any current permit issued under the
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previous source name. The owner shall notify the board of the
change in source name within 30 days of the name change.

D. The provisions of this section concerning the transfer of a
permit from one location to another shall not apply to the
relocation of portable facilities that are exempt from the
provisions of this article by 9 VAC 5-80-1695 A 2.

9 VAC 5-80-1985. Permit
revocation, and enforcement.

invalidation, suspension,

A. A permit granted pursuant to this article shall become
invalid if a program of continuous construction [;
reconstruetion | or modification is not commenced within [ the
latest-of-thefollowing-timeframes:—1—Eighteen 18] months

from the date the permit is granted.

[ 2-Nine-moenths-from-the-date-of-the-issuance-of-the-last
permit-or—other au_tlnelfzatlen other—than—pe i ts' granted

IE_tlgat SR—concerhing —a '5| such—pen H#e—oF _aut;.e] zations

B. A permit granted pursuant to this article shall become
invalid if a program of construction [;—recenstruction] or
modification is discontinued for a period of 18 months or more
or if a program of construction [,—recenstruction] or
modification is not completed within a reasonable time. This
provision does not apply to the period between construction of
the approved phases of a phased construction project; each
phase shall commence construction within 18 months of the
projected and approved commencement date.

C. The board may extend the periods prescribed in
subsections A and B of this section upon satisfactory
demonstration that an extension is justified. Provided there is
no substantive change to the application information, the
review and analysis, and the decision of the board, such
extensions may be granted using the procedures for minor
amendments in 9 VAC 5-80-1945.

D. Any owner who constructs or operates a source or
modification not in accordance (i) with the application
submitted pursuant to this article, or (ii) with the terms and
conditions of any permit to construct or operate, or any owner
of a source or modification subject to this article who
commences construction or operation without applying for and
receiving a permit hereunder, shall be subject to appropriate
enforcement action including, but not limited to, any specified
in this section.

E. Permits issued under this article shall be subject to such
terms and conditions set forth in the permit as the board may
deem necessary to ensure compliance with all applicable
requirements of the regulations of the board.

F. The board may revoke any permit if the permittee:

1. Knowingly makes material misstatements in the permit
application or any amendments thereto;

2. Fails to comply with the terms or conditions of the permit;

3. Fails to comply with any emission standards applicable to
an emissions unit included in the permit;

4. Causes emissions from the stationary source that result
in violations of, or interfere with the attainment and
maintenance of, any ambient air quality standard; or fails to
operate in conformance with any applicable control strategy,
including any emission standards or emission limitations, in
the implementation plan in effect at the time that an
application is submitted; or

5. Fails to comply with the applicable provisions of this
article.

G. The board may suspend, under such conditions and for
such period of time as the board may prescribe, any permit for
any of the grounds for revocation contained in subsection B of
this section or for any other violations of the regulations of the
board.

H. The permittee shall comply with all terms and conditions of
the permit. Any permit noncompliance constitutes a violation
of the Virginia Air Pollution Control Law and is grounds for (i)
enforcement action or (ii) revocation.

I. Violation of the regulations of the board shall be grounds for
revocation of permits issued under this article and are subject
to the civil charges, penalties and all other relief contained in
9VAC 5 Chapter 20 (9 VAC 5-20) and the Virginia Air
Pollution Control Law.

J. The board will notify the applicant in writing of its decision,
with its reasons to change, suspend or revoke a permit, or to
render a permit invalid.

9 VAC 5-80-1995. Existence of permit no defense.

The existence of a permit under this article shall not constitute
a defense to a violation of the Virginia Air Pollution Control
Law (8 10.1-1300 et seq. of the Code of Virginia) or the
regulations of the board and shall not relieve any owner of the
responsibility to comply with any applicable regulations, laws,
ordinances and orders of the governmental entities having
jurisdiction.

Article 9.
Permits for Major Stationary Sources and Major Modifications
Locating in Nonattainment Areas or the Ozone Transport
Region.

9 VAC 5-80-2000. Applicability.

A. The provisions of this article apply to ary-person-seeking-to
construct—or—reconstruct the construction of any new major

statlonary source or to-make a major modlflcatlon to-a-major

that is major for the pollutant for which the area is designated
as nonattainment.

B. The provisions of this article apply in (i) nonattainment
areas designated in 9 VAC 5-20-204 or (ii) the Ozone
Transport Region as defined in 9 VAC 5-80-2010 C. This
article applies to all localities in the Ozone Transport Region
regardless of a locality's nonattainment status.

C. If the Ozone Transport Region is designated attainment for
ozone, sources located or planning to locate in the Ozene
Franspeort region shall be subject to the offset requirements for
areas classified as moderate in 9 VAC 5-80-2120 B 2. If the
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Ozone Transport Region is designated nonattainment for
ozone, sources located or planning to locate in the region
shall be subject to the offset requirements of 9 VAC 5-80-2120
B depending on the classification except if the classification is
marginal or there is no classification, the classification shall be
moderate for purpose of applying 9 VAC 5-80-2120 B.

D. At such time that a particular source or modification
becomes a major stationary source or major modification
solely by virtue of a relaxation in any enforceable limitation
which was established after August 7, 1980, on the capacity of
the source or modification otherwise to emit a pollutant, such
as a restriction on hours of operation, then the requirements of
this article shall apply to the source or modification as though
construction had not commenced on the source or
modification.

E- E. Unless specified otherwise, the provisions of this article
apply as follows:

1. Provisions referring to "sources," "new and/or modified
sources" or "stationary sources" apply to the construction;
reconstruction [ er—modification] of all major stationary
sources and major modifications.

2. Any emissions units or pollutants not subject to the
provisions of this article may be subject to the provisions of
Article 6 (9 VAC 5-80-1100 et seq.), Article 7 (9 VAC 5-80-
1400 et seq.), or Article 8 (9-VAC-5-80-1700 9 VAC 5-80-
1605 et seq.) of this part.

3. Provisions referring to "state and federally enforceable"
and "federally and state enforceable" or similar wording
shall mean "state-only enforceable" for terms and conditions
of a permit designated state-only enforceable under 9 VAC
5-80-2020 [E F].

G- F. ] Unless otherwise approved by the board or prescribed
in these regulations, when this article is amended, the
previous provisions of this article shall remain in effect for all
applications that are deemed complete under the provisions of
[ subsection-A-of ] 9 VAC 5-80-2060 [ A ] prior to [ the-effective
date—of the—amended-article February 22, 2006 ]. Any permit
applications that have not been determined to be complete as

of [ the—effective—date—of the—amendedarticle February 22,
2006, ] shall be subject to the new provisions.

[ G. H-] Regardless of the exemptions provided in this article,
no owner or other person shall circumvent the requirements of
this article by causing or allowing a pattern of ownership or
development over a geographic area of a source which,
except for the pattern of ownership or development, would
otherwise require a permit.

[+ H.] The requirements of this article will be applied in
accordance with the following principles:

1. Except as otherwise provided in [ subsections—J—and—kK
subsection 1] of this section, and consistent with the
definition of "major modification,"” a project is a major
modification for a regulated NSR pollutant if it causes two
types of emissions increases: (i) a significant emissions
increase and (ii) a significant net emissions increase. A
project is not a major modification if it does not cause a
significant emissions increase. If a project causes a
significant emissions increase, then the project is a major
modification only if it also results in a significant net
emissions increase.

2. The procedure for calculating (before beginning actual
construction) whether a significant emissions increase (i.e.,
the first step of the process) will occur depends upon the
type of emissions units being modified, according to
subdivisions 3 [ threugh—6 and 4] of this subsection. The
procedure for calculating (before beginning actual
construction) whether a significant net emissions increase
will occur at the source (i.e., the second step of the process)
is contained in the definition of "net emissions increase."
Regardless of any such preconstruction projections, a major
modification results if the project causes a significant
emissions increase and a significant net emissions
increase.

3. The actual-to-projected-actual applicability test for
projects that only involve existing emissions units shall be
as provided in this subdivision. A significant emissions
increase of a regulated NSR pollutant is projected to occur if
the sum of the difference between the projected actual
emissions and the baseline actual emissions for each
existing emissions unit, equals or exceeds the significant
amount for that pollutant.

4. The actual-to-potential test for projects that only involve
construction of a new emissions unit shall be as provided in
this subdivision. A significant emissions increase of a
regulated NSR pollutant is projected to occur if the sum of
the difference between the potential to emit from each new
emissions unit following completion of the project and the
baseline actual emissions of these units before the project
equals or exceeds the significant amount for that pollutant.

5. - , , ,
5| e-emission-test-for .p'eﬂelets. that ) volve-Clean-Units
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& I.] For any major stationary source for a PAL for a
regulated NSR pollutant, the major stationary source shall
comply with the requirements under 9 VAC 5-80-2144.

[ K—An—owner—undertaking—a—PCP—shallcomply—with—the
reguirements-onder 9-VAC 5-80-2143-

£ J.] The provisions of 40 CFR Part 60, Part 61 and Part 63
cited in this article apply only to the extent that they are
incorporated by reference in Article 5 (9 VAC 5-50-400 et
seq.) of Part Il of 9 VAC 5 Chapter 50 and Article 1 (9 VAC 5-
60-60 et seq.) and Article 2 (9 VAC 5-60-90 et seq.) of Part Il
of 9 VAC 5 Chapter 60.

[ M= K. ] The provisions of 40 CFR Part 51 and Part 58 cited in
this article apply only to the extent that they are incorporated
by reference in 9 VAC 5-20-21.

9 VAC 5-80-2010. Definitions.

A. As used in this article, all words or terms not defined here
shall have the meanings given them in 9 VAC 5 Chapter 10
(9 VAC 5-10), unless otherwise required by context.

B. For the purpose of this article, 9 VAC 5-50-270 and any
related use, the words or terms shall have the meanings given
them in subsection C of this section.

C. Terms defined.

"Actual emissions" means the actual rate of emissions of a
regulated NSR pollutant from an emissions unit, as
determined in accordance with subdivisions a through c of this
definition, except that this definition shall not apply for
calculating whether a significant emissions increase has
occurred, or for establishing a PAL under 9 VAC 5-80-2144.
Instead, the definitions of "projected actual emissions" and
"baseline actual emissions" shall apply for those purposes.

a. In general, actual emissions as of a particular date
shall equal the average rate, in tons per year, at which
the unit actually emitted the pollutant during a twe-year
consecutive 24-month period which precedes the
particular date and which is representative of normal
source operation. The board shall will allow the use of a
different time period upon a determination that it is more
representative of normal source operation. Actual
emissions shall be calculated using the unit's actual
operating hours, production rates, and types of materials
processed, stored, or combusted during the selected time
period.

b. The board may presume that the source-specific
allowable emissions for the unit are equivalent to the
actual emissions of the unit.

c. For any emissions unit whieh that has not begun
normal operations on the particular date, actual emissions
shall equal the potential to emit of the unit on that date.

"Actuals PAL for a major stationary source" means a PAL
based on the baseline actual emissions of all emissions units
at the source, that emit or have the potential to emit the PAL
pollutant.

"Administrator" means the administrator of the U.S.
Environmental Protection Agency (EPA) or an authorized
representative.

"Allowable emissions" means the emissions rate of a
stationary source calculated using the maximum rated
capacity of the source (unless the source is subject to
federally and state enforceable limits which restrict the
operating rate, or hours of operation, or both) and the most
stringent of the following:

a. The applicable standards set forth in 40 CFR Parts 60
and-64, 61 and 63;

b. Any applicable implementation plan emissions
limitation including those with a future compliance date; or

c. The emissions limit specified as a federally and state
enforceable permit condition, including those with a future
compliance date.

For the purposes of actuals PALs, "allowable emissions" shall
also be calculated considering any emission limitations that
are enforceable as a practical matter on the emissions unit's
potential to emit.

"Applicable federal requirement" means all of [, but not limited
to, ] the following as they apply to emissions units in a source
subject to this article (including requirements that have been
promulgated or approved by the administrator through
rulemaking at the time of permit issuance but have future-
effective compliance dates):

a. Any standard or other requirement provided for in an
implementation plan established pursuant to § 110 or
§ 111(d) of the federal Clean Air Act, including any
source-specific provisions such as consent agreements
or orders.

b. Any limit or condition in any construction permit issued
under the new source review program or in any operating
permit issued pursuant to the state operating permit
program.

c. Any emission standard, alternative emission standard,
alternative emission limitation, equivalent emission
limitation or other requirement established pursuant to
§ 112 or § 129 of the federal Clean Air Act as amended in
1990.

d. Any new source performance standard or other
requirement established pursuant to § 111 of the federal
Clean Air Act, and any emission standard or other
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requirement established pursuant to § 112 of the federal
Clean Air Act before it was amended in 1990.

e. Any limitations and conditions or other requirement in a
Virginia regulation or program that has been approved by
EPA under subpart E of 40 CFR Part 63 for the purposes
of implementing and enforcing § 112 of the federal Clean
Air Act.

f. Any requirement concerning accident prevention under
§ 112(r)(7) of the federal Clean Air Act.

g. Any compliance monitoring requirements established
pursuant to either § 504(b) or § 114(a)(3) of the federal
Clean Air Act.

h. Any standard or other requirement for consumer and
commercial products under § 183(e) of the federal Clean
Air Act.

i. Any standard or other requirement for tank vessels
under § 183(f) of the federal Clean Air Act.

j. Any standard or other requirement in 40 CFR Part 55 to
control air pollution from outer continental shelf sources.

k. Any standard or other requirement of the regulations
promulgated to protect stratospheric ozone under Title VI
of the federal Clean Air Act, unless the administrator has
determined that such requirements need not be contained
in a permit issued under this article.

I. With regard to temporary sources subject to 9 VAC 5-
80-130, (i) any ambient air quality standard, except
applicable state requirements, and (ii) requirements
regarding increments or visibility as provided in Article 8
(9VVAC-5-80-1700 9 VAC 5-80-1605 et seq.) of this part.

"Baseline actual emissions" means the rate of emissions, in
tons per year, of a regulated NSR pollutant, as determined in
accordance with the following:

a. For any existing electric utility steam generating unit,
baseline actual emissions means the average rate, in
tons per year, at which the unit actually emitted the
pollutant during any consecutive 24-month period
selected by the owner within the five-year period
immediately preceding when the owner begins actual
construction of the project. The board may allow the use
of a different time period upon a determination that it is
more representative of normal source operation.

(1) The average rate shall include fugitive emissions to
the extent quantifiable, and emissions associated with
startups, shutdowns, and malfunctions.

(2) The average rate shall be adjusted downward to
exclude any noncompliant emissions that occurred
while the source was operating above any emission
limitation that was legally enforceable during the
consecutive 24-month period.

(3) For a regulated NSR pollutant, when a project
involves multiple emissions units, only one consecutive
24-month period shall be used to determine the
baseline actual emissions for the emissions units being
changed. The same consecutive 24-month period shall

be used for each different regulated NSR pollutant
unless the owner can demonstrate to the satisfaction of
the board that a different consecutive 24-month period
for a different pollutant or pollutants is more appropriate
due to extenuating circumstances.

(4) The average rate shall not be based on any
consecutive 24-month period for which there is
inadequate information for determining annual
emissions, in tons per year, and for adjusting this
amount if required by subdivision a (2) of this definition.

b. For an existing emissions unit other than an electric utility
steam generating unit, baseline actual emissions means the
average rate, in tons per year, at which the emissions unit
actually emitted the pollutant during any consecutive 24-
month period selected by the owner within the five-year
period immediately preceding either the date the owner
begins actual construction of the project, or the date a
complete permit application is received by the board for a
permit required either under this section or under a plan
approved by the administrator, whichever is earlier, except
that the five-year period shall not include any period earlier
than November 15, 1990. [ The board will allow the use of a
different time period upon a determination that it is more
representative of normal source operation. ]

(1) The average rate shall include fugitive emissions to
the extent quantifiable, and emissions associated with
startups, shutdowns, and malfunctions.

(2) The average rate shall be adjusted downward to
exclude any noncompliant emissions that occurred
while the source was operating above any emission
limitation that was legally enforceable during the
consecutive 24-month period.

(3) The average rate shall be adjusted downward to
exclude any emissions that would have exceeded an
emission limitation with which the source shall currently
comply, had such source been required to comply with
such limitations during the consecutive 24-month
period. However, if an emission limitation is part of a
maximum achievable control technology standard that
the administrator proposed or promulgated under 40
CFR Part 63, the baseline actual emissions need only
be adjusted if the state has taken credit for such
emissions reductions in an attainment demonstration or
maintenance plan consistent with the requirements of
9 VAC 5-80-2120 K.

(4) For a regulated NSR pollutant, when a project
involves multiple emissions units, only one consecutive
24-month period shall be used to determine the
baseline actual emissions for the emissions units being
changed. The same consecutive 24-month period shall
be used for each different regulated NSR pollutant
unless the owner can demonstrate to the satisfaction of
the board that a different consecutive 24-month period
for a different pollutant or pollutants is more appropriate
due to extenuating circumstances.

(5) The average rate shall not be based on any
consecutive 24-month period for which there is
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inadequate information for determining annual
emissions, in tons per year, and for adjusting this
amount if required by subdivisions b (2) and b (3) of
this definition.

c. For a new emissions unit, the baseline actual
emissions for purposes of determining the emissions
increase that will result from the initial construction and
operation of such unit shall equal zero; and thereafter, for
all other purposes, shall equal the unit's potential to emit.

d. For a PAL for a major stationary source, the baseline
actual emissions shall be calculated for existing electric
utility steam generating units in accordance with the
procedures contained in subdivision a of this definition,
for other existing emissions units in accordance with the
procedures contained in subdivision b of this definition,
and for a new emissions unit in accordance with the
procedures contained in subdivision c of this definition.

"Begin actual construction" means, in general, initiation of
physical on-site construction activities on an emissions unit
which are of a permanent nature. Such activities include, but
are not limited to, installation of building supports and
foundations, laying of underground pipework, and construction
of permanent storage structures. With respect to a change in
method of operation, this term refers to those on-site activities
other than preparatory activities which mark the initiation of
the change.

"Best available control technology" means an emissions
limitation (including a visible emissions standard) based on
the maximum degree of reduction for each regulated NSR
pollutant that would be emitted from any proposed major
stationary source or major modification that the board, on a
case-by-case  basis, taking into account energy,
environmental, and economic impacts and other costs,
determines is achievable for such source or modification
through application of production processes or available
methods, systems, and techniques, including fuel cleaning or
treatment or innovative fuel combustion techniques for control
of such pollutant. In no event shall application of best
available control technology result in emissions of any
pollutant that would exceed the emissions allowed by any
applicable standard under 40 CFR Parts 60, 61, and 63. If the
board determines that technological or economic limitations
on the application of measurement methodology to a
particular emissions unit would make the imposition of an
emissions standard infeasible, a design, equipment, work
practice, operational standard, or combination thereof, may be
prescribed instead to satisfy the requirement for the
application of best available control technology. Such
standard shall, to the degree possible, set forth the emissions
reduction achievable by implementation of such design,
equipment, work practice or operation, and shall provide for
compliance by means that achieve equivalent results.

"Building, structure, facility, or installation" means all of the
pollutant-emitting activities which belong to the same industrial
grouping, are located on one or more contiguous or adjacent
properties, and are under the control of the same person (or
persons under common control) except the activities of any
vessel. Pollutant-emitting activities shall be considered as part

of the same industrial grouping if they belong to the same
"major group" (i.e., which have the same two-digit code) as
described in the "Standard Industrial Classification Manual,"
as amended by the supplement (see 9 VAC 5-20-21).

"Clean coal technology" means any technology, including
technologies applied at the precombustion, combustion, or
post-combustion stage, at a new or existing facility that will
achieve significant reductions in air emissions of sulfur dioxide
or nitrogen oxides associated with the utilization of coal in the
generation of electricity, or process steam that was not in
widespread use as of November 15, 1990.

"Clean coal technology demonstration project’” means a
project using funds appropriated under the heading
"Department of Energy-Clean Coal Technology," up to a total
amount of $2,500,000,000 for commercial demonstration of
clean coal technology, or similar projects funded through
appropriations for the U.S. EPA. The federal contribution for a
qualifying project shall be at least 20% of the total cost of the
demonstration project.

Clean-Uni™means-any emissions unit tl_nat Has _bleel issued

desig lateel a_sl a—Glean . o "E; b?.; te ’I ‘d.' ';'. ]S“ate :
"Commence," as applied to construction of a major stationary
source or major modification, means that the owner has all
necessary preconstruction approvals or permits and either
has:

a. Begun, or caused to begin, a continuous program of
actual on-site construction of the source, to be completed
within a reasonable time; or

b. Entered into binding agreements or contractual
obligations, which cannot be canceled or modified without
substantial loss to the owner, to undertake a program of
actual construction of the source, to be completed within
a reasonable time.

"Complete application" means that the application contains all
the information necessary for processing the application and
the provisions of § 10.1-1321.1 of the Virginia Air Pollution
Control Law have been met. Designating an application
complete for purposes of permit processing does not preclude
the board from requesting or accepting additional information.

"Construction" means any physical change or change in the
method of operation (including fabrication, erection,
installation, demolition, or modification of an emissions unit)
whieh that would result in a change in actual emissions.

"Continuous emissions monitoring system (CEMS)" means all
of the equipment that may be required to meet the data
acquisition and availability requirements of this section, to
sample, condition (if applicable), analyze, and provide a
record of emissions on a continuous basis.
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"Continuous emissions rate monitoring system (CERMS)"
means the total equipment required for the determination and
recording of the pollutant mass emissions rate (in terms of
mass per unit of time).

"Continuous parameter monitoring system (CPMS)" means all
of the equipment necessary to meet the data acquisition and
availability requirements of this section, to monitor process
and control device operational parameters (for example,
control device secondary voltages and electric currents) and
other information (for example, gas flow rate, O, or CO»
concentrations), and to record average operational parameter
values on a continuous basis.

[ *Effeetive i ssiont ot
determined-inaccordance-with-9-VAC5-80-2000-F |

"Electric utility steam generating unit® means any steam
electric generating unit that is constructed for the purpose of
supplying more than one-third of its potential electric output
capacity and more than 25 megawatt electrical output to any
utility power distribution system for sale. Any steam supplied
to a steam distribution system for the purpose of providing
steam to a steam-electric generator that would produce
electrical energy for sale is also considered in determining the
electrical energy output capacity of the affected facility.

"Emissions cap" means any limitation on the rate of emissions
of any regulated air pollutant from one or more emissions
units established and identified as an emissions cap in any
permit issued pursuant to the new source review program or
operating permit program.

"Emissions unit" means any part of a stationary source which
emits or would have the potential to emit any—pe”utant—subjeet

any regulated
NSR pollutant and includes an electric steam generating unit.
For purposes of this article, there are two types of emissions
units: (i) a new emissions unit is any emissions unit that is (or
will be) newly constructed and that has existed for less than
two years from the date such emissions unit first operated;
and (i) an existing emissions unit is any emissions unit that is
not a new emissions unit.

"Enforceable as a practical matter" means that the permit
contains emission limitations that are enforceable by the
board or the department and meet the following criteria:

a. Are permanent;

b. Contain a legal obligation for the owner to adhere to
the terms and conditions;

c. Do not allow a relaxation of a requirement of the
implementation plan;

d. Are technically accurate and quantifiable;

e. Include averaging times or other provisions that allow
at least monthly (or a shorter period if necessary to be
consistent with the implementation plan) checks on
compliance. This may include, but not be limited to, the
following: compliance with annual limits in a rolling basis,
monthly or shorter limits, and other provisions consistent
with 9-VAC-5-80-2050 this article and other regulations of
the board; and

f. Require a level of recordkeeping, reporting and
monitoring sufficient to demonstrate compliance.

"Federal land manager" means, with respect to any lands in
the United States, the secretary of the department with
authority over such lands.

"Federally enforceable" means all limitations and conditions
which are enforceable by the administrator and citizens under
the federal Clean Air Act or that are enforceable under other
statutes administered by the administrator. Federally
enforceable limitations and conditions include, but are not
limited to the following:

a. Emission standards, alternative emission standards,
alternative emission limitations, and equivalent emission
limitations established pursuant to § 112 of the federal
Clean Air Act as amended in 1990.

b. New source performance standards established
pursuant to § 111 of the federal Clean Air Act, and
emission standards established pursuant to § 112 of the
federal Clean Air Act before it was amended in 1990.

c. All terms and conditions (unless expressly designated
as not federally enforceable) in a federal operating permit,
including any provisions that limit a source's potential to

emit;—unless—expressly—designated—as—not—federally
enforceable.

d. Limitations and conditions that are part of an
implementation plan established pursuant to § 110 er
§1H14Hd), § 111(d), or § 129 of the federal Clean Air Act.

e. Limitations and conditions (unless expressly
designated as not federally enforceable) that are part of a
federal construction permit issued under 40 CFR 52.21 or
any construction permit issued under regulations
approved by EPA in-accordance-with-40-CEFR-Part-51 into
the implementation plan.

f. Limitations and conditions (unless expressly designated
as not federally enforceable) that are part of an a state

operating permit issued-pursuant-to-a—program-approved
by EPAntoa-S .a.S’I e_etn g_EI S FHRImGR e'.te' a+o
federa € 'IS eeEapb! ty I" eu_du 9 adequat_e |et.ee and
of the final-permit-and-practicable-enforceability where the

permit and the permit program pursuant to which it was
issued meet all of the following criteria:

(1) The operating permit program has been approved
by the EPA into the implementation plan under § 110 of
the federal Clean Air Act.

(2) The operating permit program imposes a legal
obligation that operating permit holders adhere to the
terms and limitations of such permits and provides that
permits that do not conform to the operating permit
program requirements and the requirements of EPA’s
underlying regulations may be deemed not “federally
enforceable" by EPA.

(3) The operating permit program requires that all
emission limitations, controls, and other requirements
imposed by such permits will be at least as stringent as
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any other applicable limitations and requirements
contained in the implementation plan or enforceable
under the implementation plan, and that the program
may not issue permits that waive, or make less
stringent, any limitations or requirements contained in
or issued pursuant to the implementation plan, or that
are otherwise "federally enforceable.”

(4) The limitations, controls, and requirements in the
permit in question are permanent, quantifiable, and
otherwise enforceable as a practical matter.

(5) The permit in question was issued only after
adequate and timely notice and opportunity for
comment by the EPA and the public.

g. Limitations and conditions in a Virginia regulation of the
board or program that has been approved by EPA under
subpart E of 40 CFR Part 63 for the purposes of
implementing and enforcing § 112 of the federal Clean Air
Act.

h. Individual consent agreements that EPA has legal
authority to create.

"Federal operating permit" means a permit issued under the
federal operating permit program.

"Federal operating permit program" means an operating
permit system (i) for issuing terms and conditions for major
stationary sources, (i) established to implement the
requirements of Title V of the federal Clean Air Act and
associated regulations, and (iii) codified in Article 1 (9 VAC 5-
80-50 et seq.), Article 2 (9 VAC 5-80-310 et seq.), Article 3
(9 VAC 5-80-360 et seq.), and Article 4 (9 VAC 5-80-710 et
seq.) of this part.

the-depreciable-components:
"Fugitive emissions" means those emissions that could not

reasonably pass through a stack, chimney, vent, or other
functionally equivalent opening.

"Lowest achievable emissions rate (LAER)" means for any
source, the more stringent rate of emissions based on the
following:

a. The most stringent emissions limitation which is
contained in the implementation plan of any state for such
class or category of stationary source, unless the owner
of the proposed stationary source demonstrates that such
limitations are not achievable; or

b. The most stringent emissions limitation which is
achieved in practice by such class or category of
stationary sources. This limitation, when applied to a
modification, means the lowest achievable emissions rate
for the new or modified emissions units within the
stationary source. In no event shall the application of this
term permit a proposed new or modified stationary source
to emit any pollutant in excess of the amount allowable
under an applicable new source standard of performance.

"Major emissions unit" means (i) any emissions unit that emits
or has the potential to emit 100 tons per year or more of the

PAL pollutant in an attainment area; or (ii) any emissions unit
that emits or has the potential to emit the PAL pollutant in an
amount that is equal to or greater than the major source
threshold for the PAL pollutant [ for nonattainment areas ] in
subdivision a [+ (1)] of the definition of "major stationary
source."

"Major modification"

a. Means any physical change in or change in the method
of operation of a major stationary source that would result
in (i) a significant ret emissions increase of any-qualifying
nonattainmentpollutant a regulated NSR pollutant; and
(ii) a significant net emissions increase of that pollutant
from the source.

b. Any net significant emissions increase from any
emissions units or net emissions increase at a source that
is considered significant for volatile organic compounds
shall be considered significant for ozone.

c. A physical change or change in the method of
operation shall not include the following:

(1) Routine maintenance, repair and replacement;.

(2) Use of an alternative fuel or raw material by reason
of an order under § 2 (a) and (b) of the Energy Supply
and Environmental Coordination Act of 1974 (or any
superseding legislation) or by reason of a natural gas
curtailment plan pursuant to the Federal Power Act.

(3) Use of an alternative fuel by reason of an order or
rule § 125 of the federal Clean Air Act.

(4) Use of an alternative fuel at a steam generating unit
to the extent that the fuel is generated from municipal
solid waste.

(5) Use of an alternative fuel or raw material by a
stationary source which:

(@) The source was capable of accommodating
before December 21, 1976, unless such change
would be prohibited under any federally and state
enforceable permit condition which was established
after December 21, 1976, pursuant to 40 CFR 52.21
or this chapter; or

(b) The source is approved to use under any permit
issued under 40 CFR 52.21 or this chapter; and

(c) The owner demonstrates to the board that as a
result of trial burns at the source or other sources or
other sufficient data that the emissions resulting from
the use of the alternative fuel or raw material supply
are decreased.

{3} (6) An increase in the hours of operation or in the
production rate, unless such change is prohibited under
any federally and state enforceable permit condition
which was established after December 21, 1976,
pursuant to 40 CFR 52.21 or this chapter.

(7) Any change in ownership at a stationary source.

(8) [ Fhe-addition—+eplacement-oruse-of-a-PCP-at-an
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9MALC5-80-2143—Areplacement—controltechnology

ofthe—replaced—controltechnology—to—qualifyforthis
execlusion—9) ] The installation, operation, cessation, or
removal of a temporary clean coal technology
demonstration project, provided that the project
complies with:

(a) The applicable implementation plan, and

(b) Other requirements necessary to attain and
maintain the national ambient air quality standard
during the project and after it is terminated.

d. This definition shall not apply with respect to a
particular regulated NSR pollutant when the source is
complying with the requirements under 9 VAC 5-80-2144
for a PAL for that pollutant. Instead, the definition for "PAL
major modification" shall apply.

"Major new source review (NSR) permit" means a permit
issued under the major new source review program.

"Major new source review (major NSR) program” means a
preconstruction review and permit program (i) for new major
stationary sources or major modifications (physical changes or
changes in the method of operation), (i) established to
implement the requirements of 88 112, 165 and 173 of the
federal Clean Air Act and associated regulations, and (iii)
codified in Article 7 (9 VAC 5-80-1400 et seq.), Article 8
(9 VAC 5-80-1605 et seq.) and Article 9 (9 VAC 5-80-2000 et
seq.) of this part.

"Major stationary source"
a. Means:

(1) Any stationary source of air pollutants which emits,
or has the potential to emit, (i) 100 tons per year or
more of any-nonattainment a regulated NSR pollutant,
(i) 50 tons per year or more of volatile organic
compounds or nitrogen oxides in ozone nonattainment
areas classified as serious in 9 VAC 5-20-204, (iii) 25
tons per year or more of volatile organic compounds or
nitrogen oxides in ozone nonattainment areas classified
as severe in 9 VAC 5-20-204, or (iv) 100 tons per year
or more of nitrogen oxides or 50 tons per year of
volatile organic compounds in the Ozone Transport
Region; or

(2) Any physical change that would occur at a
stationary source not qualifying under subdivision a (1)
of this definition as a major stationary source, if the
change would constitute a major stationary source by
itself.

b. A major stationary source that is major for volatile
organic compounds shall be considered major for ozone.

c. The fugitive emissions of a stationary source shall not
be included in determining for any of the purposes of this
article whether it is a major stationary source, unless the
source belongs to one of the following categories of
stationary sources:

(1) Coal cleaning plants (with thermal dryers).
(2) Kraft pulp mills.

(3) Portland cement plants.

(4) Primary zinc smelters.

(5) Iron and steel mills.

(6) Primary aluminum ore reduction plants.
(7) Primary copper smelters.

(8) Municipal incinerators (or combinations of them)
capable of charging more than 250 tons of refuse per
day.

(9) Hydrofluoric acid plants.

(10) Sulfuric acid plants.

(11) Nitric acid plants.

(12) Petroleum refineries.

(13) Lime plants.

(14) Phosphate rock processing plants.
(15) Coke oven batteries.

(16
(17

(18) Primary lead smelters.

Sulfur recovery plants.

Carbon black plants (furnace process).

)
)
)
)
)
)
)
)
(19) Fuel conversion plants.

(20) Sintering plants.

(21) Secondary metal production plants.
(22) Chemical process plants.

(23) Fossil-fuel boilers (or combination of them) totaling
more than 250 million British thermal units per hour
heat input.

(24) Petroleum storage and transfer units with a total
storage capacity exceeding 300,000 barrels.

(25) Taconite ore processing plants.
(26) Glass fiber manufacturing plants.
(27) Charcoal production plants.

(28) Fossil fuel steam electric plants of more than 250
million British thermal units per hour heat input.

(29) Any other stationary source category which, as of
August 7, 1980, is being regulated under §4+4+1—or

§ 112 of thefederal- Clean-Air-Aet 40 CFR Part 60, 61
or 63.
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"Minor new source review (NSR) permit"” means a permit
issued under the minor new source review program.

"Minor new source review (minor NSR) program" means a
preconstruction review and permit program (i) for new
stationary sources or modifications (physical changes or
changes in the method of operation) that do not qualify for
review under the major new source review program, (ii)
established to implement the requirements of 8§ 110(a)(2)(C)
and 112 of the federal Clean Air Act and associated
regulations, and (iii) codified in Article 6 (9 VAC 5-80-1100 et
seq.) of this part.

"Necessary preconstruction approvals or permits" means

those permits er-approvals required under federalairquality
controHawsandregulations;and-those-airquality controHaws

the NSR program that are part of the
applicable implementation plan.

"Net emissions increase"

a. Means, with respect to any regulated NSR pollutant
emitted by a major stationary source, the amount by
which the sum of the following exceeds zero:

(1) Any The increase in aetual emissions from a
particular physical change or change in the method of
operation at a stationary source as calculated pursuant
to 9 VAC 5-80-2000 [+ H ]; and

(2) Any other increases and decreases in actual
emissions at the major stationary source that are
contemporaneous with the particular change and are
otherwise creditable. Baseline actual emissions for
calculating increases and decreases under this
subdivision shall be determined as provided in the
definition of "baseline actual emissions," except that
subdivisions a (3) and b (4) of that definition shall not
apply.

b. An increase or decrease in actual emissions is
contemporaneous with the increase from the particular
change only if it occurs before the date that the increase
from the particular change occurs. For sources located in
ozone nonattainment areas classified as serious or
severe in 9 VAC 5-20-204, an increase or decrease in
actual emissions of volatile organic compounds or
nitrogen oxides is contemporaneous with the increase
from the particular change only if it occurs during a period
of five consecutive calendar years which includes the
calendar year in which the increase from the particular
change occurs.

c. An increase or decrease in actual emissions is
creditable only if:

(1) It occurs between the date five years before
construction on the particular change specified—in

commences and the

subdivision-a—{1)-of this-definition
date that the increase specified-in-subdivisiona—{(H-of
this-definition from the particular change occurs; [ and ]

(2) The board has not relied on it in issuing a permit for
the source pursuant to this chapter which permit is in
effect when the increase in actual emissions from the
particular change occurs [ -and. ]

[ . . - .
(3)—The GI ease—-o ’ decrease—in er ISSI oRsS did—not
80-2141H-and-9-VVAC 5-80-2142J. |
d. An increase in actual emissions is creditable only to the
extent that the new level of actual emissions exceeds the
old level.

e. A decrease in actual emissions is creditable only to the
extent that:

(1) The old level of actual emissions or the old level of
allowable emissions, whichever is lower, exceeds the
new level of actual emissions;

(2) It is federallyand-state enforceable as a practical

matter at and after the time that actual construction on
the particular change begins;

(3) The board has not relied on it in issuing any permit
pursuant to this chapter or the board has not relied on it
in demonstrating attainment or reasonable further
progress in the implementation plan; [ and ]

(4) It has approximately the same qualitative
significance for public health and welfare as that
attributed to the increase from the particular change

[ 5]
[ ) . .

fora-CleanUnit- |
f. An increase that results from a physical change at a
source occurs when the emissions unit on which
construction occurred becomes operational and begins to
emit a particular pollutant. Any replacement unit that
requires shakedown becomes operational only after a
reasonable shakedown period, not to exceed 180 days.
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g. Subdivision a of the definition of "actual emissions"
shall not apply for determining creditable increases and
decreases or after a change.

"New source review (NSR) permit" means a permit issued
under the new source review program.

"New source review (NSR) program" means a preconstruction
review and permit program (i) for new stationary sources or
modifications (physical changes or changes in the method of
operation); (ii) established to implement the requirements of
88 110(a)(2)(C), 112 (relating to permits for hazardous air
pollutants), 165 (relating to permits in prevention of significant
deterioration areas), and 173 (relating to permits in
nonattainment areas) of the federal Clean Air Act and
associated regulations; and (iii) codified in Article 6 (9 VAC 5-
80-1100 et seq.), Article 7 (9 VAC 5-80-1400 et seq.), Article 8
(9 VAC 5-80-1605 et seq.) and Article 9 (9 VAC 5-80-2000 et
seq.) of this part.

"Nonattainment major new source review (NSR) program"
means a preconstruction review and permit program (i) for
new major stationary sources or major modifications (physical
changes or changes in the method of operation), (i)
established to implement the requirements of § 173 of the
federal Clean Air Act and associated regulations, and (iii)
codified in Article 9 (9 VAC 5-80-2000 et seq.) of this part. Any
permit issued under such a program is a major NSR permit.

"Nonattainment pollutant" means, within a nonattainment area,
the pollutant for which such area is designated nonattainment.
For ozone nonattainment areas, the nonattainment pollutants
shall be volatile organic compounds (including hydrocarbons)
and nitrogen oxides.

"Ozone ftransport region" means the area established by
§ 184(a) of the federal Clean Air Act or any other area
established by the administrator pursuant to § 176A of the
federal Clean Air Act for purposes of ozone. For the purposes
of this article, the Ozone Transport Region consists of the
following localities: Arlington County, Fairfax County, Loudoun
County, Prince William County, Stafford County, Alexandria
City, Fairfax City, Falls Church City, Manassas City, and
Manassas Park City.

"Plantwide applicability limitation (PAL)" means an emission
limitation expressed in tons per year, for a pollutant at a major
stationary source, that is enforceable as a practical matter and
established sourcewide in accordance with 9 VAC 5-80-2144.

"PAL effective date" generally means the date of issuance of
the PAL permit. However, the PAL effective date for an
increased PAL is the date any emissions unit that is part of the
PAL major modification becomes operational and begins to
emit the PAL pollutant.

"PAL effective period" means the period beginning with the
PAL effective date and ending five years later.

"PAL major modification" means, notwithstanding the
definitions for "major modification” and "net emissions
increase," any physical change in or change in the method of
operation of the PAL source that causes it to emit the PAL
pollutant at a level equal to or greater than the PAL.

"PAL permit" means the major NSR permit, the minor NSR
permit, the state operating permit, or the federal operating
permit issued by the board that establishes a PAL for a major
stationary source.

"PAL pollutant" means the pollutant for which a PAL is
established at a major stationary source.

ices. ect 6 . s o)
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dispesal: |

"Potential to emit" means the maximum capacity of a
stationary source to emit a pollutant under its physical and
operational design. Any physical or operational limitation on
the capacity of the source to emit a pollutant, including air
pollution control equipment, and restrictions on hours of
operation or on the type or amount of material combusted,
stored, or processed, shall be treated as part of its design only
if the limitation or the effect it would have on emissions is
federally and state enforceable. Secondary emissions do not

count in determining the potential to emit of a stationary
source. For the purposes of actuals PALs, any physical or
operational limitation on the capacity of the source to emit a
pollutant, including air pollution control equipment, and
restrictions on hours of operation or on the type or amount of
material combusted, stored, or processed, shall be treated as
part of its design only if the limitation or the effect it would
have on emissions is federally [ and-state ] enforceable [ or
enforceable ] as a practical matter [ by the state ].

"Predictive emissions monitoring system (PEMS)" means all of
the equipment necessary to monitor process and control
device operational parameters (for example, control device
secondary voltages and electric currents) and other
information (for example, gas flow rate, O, or CO;
concentrations), and calculate and record the mass emissions
rate (for example, pounds per hour) on a continuous basis.

"Prevention of significant deterioration (PSD) program" means
a preconstruction review and permit program (i) for new major
stationary sources or major modifications (physical changes or
changes in the method of operation), (ii) established to
implement the requirements of § 165 of the federal Clean Air
Act and associated regulations, and (iii) codified in Article 8
(9 VAC 5-80-1605 et seq.) of this part.

"Project” means a physical change in, or change in the
method of operation of, an existing major stationary source.

"Projected actual emissions” means the maximum annual
rate, in tons per year, at which an existing emissions unit is
projected to emit a regulated NSR pollutant in any one of the
five years (12-month period) following the date the unit
resumes regular operation after the project, or in any one of
the 10 years following that date, if the project involves
increasing the emissions unit's design capacity or its potential
to emit of that regulated NSR pollutant and full utilization of
the unit would result in a significant emissions increase or a
significant net emissions increase at the source. In
determining the projected actual emissions before beginning
actual construction, the owner shall:

a. Consider all relevant information, including but not
limited to, historical operational data, the company's own
representations, the company's expected business
activity and the company's highest projections of business
activity, the company's filings with the state or federal
regulatory authorities, and compliance plans under the
approved plan;

b. Include fugitive emissions to the extent quantifiable,
and emissions associated with startups, shutdowns, and
malfunctions; [ and or ]

© EI ;eeﬁude th-caicu atl' 19-any ,e ease-ih on st ons-that

& c. ] In lieu of using the method set out in subdivisions a
[ threugh-€ and b ] of this definition, may elect to use the
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emissions unit's potential to emit, in tons per year, as
defined under the definition of potential to emit.

"Public comment period" means a time during which the public
shall have the opportunity to comment on the new or modified
source permit application information (exclusive of confidential
information), the preliminary review and analysis of the effect
of the source upon the ambient air quality, and the preliminary
decision of the board regarding the permit application.

‘ | ) ) L I

"Reasonable further progress" means the annual incremental
reductions in emissions of a given air pollutant (including
substantial reductions in the early years following approval or
promulgation of an implementation plan and regular
reductions thereafter) which are sufficient in the judgment of
the board to provide for attainment of the applicable ambient
air quality standard within a specified nonattainment area by
the attainment date prescribed in the implementation plan for
such area.

"Regulated air NSR pollutant” means any of the following:
a. Nitrogen oxides or any volatile organic compound;

b. Any pollutant for which an ambient air quality standard
has been promulgated; or

c. Any pollutant subjeet—to—any—standard—promulgated
under—§-111—of the federal Clean—Air-Act that is a
constituent or precursor of a general pollutant listed under
subdivisions a and b of this definition, provided that a
constituent or precursor pollutant may only be regulated
under NSR as part of regulation of the general pollutant.

"Secondary emissions" means emissions which would occur
as a result of the construction or operation of a major
stationary source or major modification, but do not come from

the major stationary source or major modification itself. For the
purpose of this article, secondary emissions must shall be
specific, well defined, quantifiable, and affect the same
general area as the stationary source or modification which
causes the secondary emissions. Secondary emissions
include emissions from any off-site support facility which
would not be constructed or increase its emissions except as
a result of the construction or operation of the major stationary
source or major modification. Secondary emissions do not
include any emissions which come directly from a mobile
source, such as emissions from the tailpipe of a motor vehicle,
from a train, or from a vessel.

"Significant" means, in reference to a net emissions increase
or the potential of a source to emit any of the following
pollutants, a rate of emissions that would equal or exceed any
of the following rates:

a. Ozone nonattainment areas classified as serious or
severe in 9 VAC 5-20-204.

POLLUTANT EMISSIONS RATE

Carbon Monoxide 100 tons per year (tpy)

Nitrogen Oxides 25 tpy
Sulfur Dioxide 40 tpy
Particulate Matter 25 tpy

Ozone 25 tpy of volatile organic compounds
Lead 0.6 tpy

b. Other nonattainment areas.

POLLUTANT EMISSIONS RATE

Carbon Monoxide 100 tons per year (tpy)

Nitrogen Oxides 40 tpy
Sulfur Dioxide 40 tpy
Particulate Matter 25 tpy
[ PMyo 15 tpy
PMzs 10 tpy ]

Ozone 40 tpy of volatile organic compounds
Lead 0.6 tpy

"Significant emissions increase" means, for a regulated NSR
pollutant, an increase in emissions that is significant for that
pollutant.

"Significant emissions unit" means an emissions unit that
emits or has the potential to emit a PAL pollutant in an amount
that is equal to or greater than the significant level for that PAL
pollutant, but less than the amount that would qualify the unit
as a major emissions unit.

"Small emissions unit" means an emissions unit that emits or
has the potential to emit the PAL pollutant in an amount less
than the significant level for that PAL pollutant.

"State enforceable” means all limitations and conditions that
are enforceable as a practical matter, including any regulation
of the board, those requirements developed pursuant to
9 VAC 5-170-160, requirements within any applicable order or
variance, and any permit requirements established pursuant
to this chapter.

"State operating permit’” means a permit issued under the
state operating permit program.

"State operating permit program" means a-program-forissuing
I ; I'tat e! Asa 'd;e gd!'tze! ;S Z' ;;a; ;e;'aW Sou e.es Faee.elda |ee,
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EPA-and-public-comment-prior-to-issuance-of-the-final-permit
and-practicable-enforceability an operating permit program (i)
for issuing limitations and conditions for stationary sources, (ii)
promulgated to meet the EPA's minimum criteria for federal
enforceability, including adequate notice and opportunity for
the EPA and public comment prior to issuance of the final
permit, and practicable enforceability, and (iii) codified in
Article 5 (9 VAC 5-80-800 et seq.) of this part.

"Stationary source" means any building, structure, facility, or

installation which emits or may emit any-airpoliutantsubject-to
regulation—under-the federal-Clean-Air-Aet a regulated NSR

pollutant.

"Synthetic minor" means a stationary source whose potential
to emit is constrained by state-enforceable and federally
enforceable limits, so as to place that stationary source below
the threshold at which it would be subject to permit or other
requirements governing major stationary sources in
regulations of the board or in the federal Clean Air Act.

"Temporary clean coal technology demonstration project"
means a clean coal technology demonstration project that is
operated for a period of five years or less, and that complies
with the applicable implementation plan and other
requirements necessary to attain and maintain the national
ambient air quality standards during the project and after it is
terminated.

9 VAC 5-80-2020. General.

A. No owner or other person shall begin actual construction;
reconstruction or modification of any new major stationary
source or major modification without first obtaining from the
board a permit to construct and operate such source. The
permit will state that the major stationary source or major
modification shall meet all the applicable requirements of this
article.

B. No owner or other person shall relocate any emissions unit
from one stationary source to another without first obtaining
from the board a permit to relocate the unit.

[ E-No-oewner-or-other—person-shall-relocate-any-emissions
HII E. rom—one .St‘? HoRafy—sol lee 9 anetle “".E. oUt—HFst

C. B: If the board and the owner make a mutual determination
that it facilitates the efficient processing and issuing of permits
for projects that are to be constructed concurrently, ] the board
may combine the requirements of and the permits for
emissions units within a stationary source subject to the
[ major ] new source review program into one permit. Likewise
the board may require that applications for permits for
emissions units within a stationary source required by any
provision of the [major] new source review program be
combined into one application.

[D. E-] The board may [not] incorporate the terms and
conditions of a state operating permit [, a minor new source
review permit, or a PAL permlt] into a permit |ssued pursuant
to this article. [

. . . | ,

E. F- ] All terms and conditions of any permit issued under this
article shall be federally enforceable except those that are
designated state-only enforceable under subdivision 1 of this
subsection. Any term or condition that is not federally
enforceable shall be designated as state-only enforceable as
provided in subdivision 2 of this subsection.

1. A term or condition of any permit issued under this article
shall not be federally enforceable if it is derived from or is
designed to implement Article 2 (9 VAC 5-40-130 et seq.) e
Article 3+(9-VAC-5-40-160-et-seqg) of 9 VAC 5 Chapter 40
of, Article 2 (9 VAC 5-50-130 et seq.) er-Article-3+(9-VAC5-
50-160-et-seqg-) of 9 VAC 5 Chapter 50, Article 4 (9 VAC 5-
60-200 et seq.) of 9 VAC 5 Chapter 60, or Article 5 (9 VAC
5-60-300) of 9 VAC 5 Chapter 60.

2. Any term or condition of any permit issued under this
article that is not federally enforceable shall be marked in
the permit as state-only enforceable and shall only be
enforceable by the board. Incorrectly designating a term or
condition as state-only enforceable shall not provide a
shield from federal enforcement of a term or condition that
is legally federally enforceable.

[F. &-] Nothing in the regulations of the board shall be
construed to prevent the board from granting permits for
programs of construction or modification in planned
incremental phases. In such cases, all net emissions
increases from all emissions units covered by the program
shall be added together for determining the applicability of this
article.

9 VAC 5-80-2040. Application information required.

A. The board shall will furnish application forms to applicants.
Completion of these forms serves as initial registration of new
and modified sources.

B. Each application for a permit shall include such information
as may be required by the board to determine the effect of the
proposed source on the ambient air quality and to determine
compliance with the emissions standards which are
applicable. The information required shall include, but is not
limited to, the following:

1. Company name and address (or plant name and address
if different from the company name), owner's name and
agent, and telephone number and names of plant site
manager or contact or both.

2. A description of the source's processes and products (by
Standard Industrial Classification Code).

3. All emissions of regulated air NSR pollutants.

a. A permit application shall describe all emissions of
regulated air NSR pollutants emitted from any emissions
unit or group of emissions units to be covered by the
permit.

b. Emissions shall be calculated as required in the permit
application form or instructions.
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c. Fugitive emissions shall be included in the permit
application to the extent quantifiable.

4. Emissions rates in tons per year and in such terms as are
necessary to establish compliance consistent with the
applicable standard reference test method.

5. Actual emission rates in tons per year and other
information as may be necessary to determine the net
emissions increase of actual emissions.

6. Information needed to determine or regulate emissions
as follows: fuels, fuel use, raw materials, production rates,
loading rates, and operating schedules.

7. ldentification and description of air pollution control
equipment and compliance monitoring devices or activities.

8. Limitations on source operation affecting emissions or
any work practice standards, where applicable, for all
regulated air NSR pollutants at the source.

9. Calculations on which the information in subdivisions 3
through 8 of this subsection are based. Any calculations
shall include sufficient detail to permit assessment of the
validity of such calculations.

10. Any additional information or documentation that the
board deems necessary to review and analyze the air
pollution aspects of the stationary source or emissions unit,
including the submission of measured air quality data at the
proposed site prior to construction,—reconstruction or
modification. Such measurements shall be accomplished
using procedures acceptable to the board.

11. For major stationary sources, the location and
registration number for all stationary sources owned or
operated by the applicant (or by any entity controlling,
controlled by, or under common control with the applicant)
in the Commonwealth.

12. For major stationary sources, the analyses required by
9 VAC 5-80-2090 2 shall be provided by the applicant. Upon
request, the board will advise an applicant of the reasonable
geographic limitation on the areas to be subject to an
analysis to determine the air quality impact at the proposed
source.

C. The above information and analysis shall be determined
and presented according to procedures and using methods
acceptable to the board.

9 VAC 5-80-2050. Standards and conditions for granting
permits.

A. No permit will be granted pursuant to this article unless it is
shown to the satisfaction of the board that the following

3. The board determines that the following occurs:

a. By the time the source is to commence operation,
sufficient offsetting emissions reductions shall have been
obtained in accordance with 9 VAC 5-80-2120 such that
total allowable emissions of qualifying nonattainment
pollutants from existing sources in the region, from new or
modified sources which are not major emitting facilities,
and from the proposed source will be sufficiently less than
total emissions from existing sources, as determined in
accordance with the requirements of this article, prior to
the application for such permit to construct or modify so
as to represent (when considered together with any
applicable control measures in the implementation plan)
reasonable further progress; or

b. In the case of a new or modified major stationary
source which is located in a zone, within the
nonattainment area, identified by the administrator, in
consultation with the Secretary of Housing and Urban
Development, as a zone to which economic development
should be targeted, that emissions of such pollutant
resulting from the proposed new or modified major
stationary source shall not cause or contribute to
emissions levels which exceed the allowance permitted
for such pollutant for such area from new or modified
major stationary sources in the implementation plan; and

c. Any emission reductions required as a precondition of
the issuance of a permit under subdivision 3-a-er-3-b-of
this—subseetion a or b of this subdivision shall be state
and federally enforceable before such permit may be
issued.

4. The applicant shall demonstrate that all major stationary
sources owned or operated by such applicant (or by any
entity controlling, controlled by, or under common control
with such applicant) in the Commonwealth are subject to
emission limitations and are in compliance, or on a
schedule for compliance, with all applicable emission
limitations and standards under these regulations.

5. The administrator has not determined that the applicable
implementation plan is not being adequately implemented
for the nonattainment area in which the proposed source is
to be constructed or modified in accordance with the
requirements of this article.

6. The applicant shall demonstrate, through an analysis of
alternative sites, sizes, production processes, and
environmental control techniques for such proposed source,
that benefits of the proposed source significantly outweigh
the environmental and social costs imposed as a result of
its location, construction, or modification.

standards and conditions have been met: B. [ Permits—may—be—granted—to—stationary—sources—or

1. The source shall be designed, built and equipped to

emissions-uhits-that-contain-emission-caps-provided-the-limits

comply with standards of performance prescribed under OF 6aps-are-made-enforceable as-a practical matierusing the

9 VAC 5 Chapter 50 (9 VAC 5-50).

elements-set-forth-in-subsection-D-of this-section—-C- | Permits
granted pursuant to this article may contain emissions

2. The source shall be designed, built and equipped to  standards as necessary to implement the provisions of this
operate without causing a violation of the applicable article and 9 VAC 5-50-270. The following criteria shall be met
provisions of regulations of the board or the applicable in establishing emission standards to the extent necessary to

control strategy portion of the implementation plan.

Virginia Register of Regulations

1618



Final Regulations

assure that emissions levels are enforceable as a practical
matter:

1. Standards may include the level, quantity, rate, or
concentration or any combination of them for each affected
pollutant.

2. In no case shall a standard result in emissions that would
exceed the emissions rate based on the potential to emit of
the emissions unit.

3. The standard may prescribe, as an alternative to or a
supplement to an emission limitation, an equipment, work
practice, fuels specification, process materials,
maintenance, or operational standard, or any combination
of them.

[ B- C. ] Permits issued under this article shall contain, but not
be limited to, any of the following elements as necessary to
ensure that the permits are enforceable as a practical matter:

1. Emission standards.

2. Conditions necessary to enforce emission standards.
Conditions may include, but not be limited to, any of the
following:

a. Limit on fuel sulfur content.

b. Limit on production rates with time frames as
appropriate to support the emission standards.

c. Limit on raw material usage rate.

d. Limits on the minimum required capture, removal and
overall control efficiency for any air pollution control
equipment.

3. Specifications for permitted equipment, identified as
thoroughly as possible. The identification shall include, but
not be limited to, type, rated capacity, and size.
Spee |eat.s S e'beledn the-permit undor this-sdbdivision
are—for informational pUrpeses—o Hy—and d.g ot—forn
o QI.S.eab. o—terms—ofconditionsof the pet H-unless—the
spﬁeell cations are eededllt.e o i tl © ba5|s. _9' ORe-oFmore

4. Specifications for air pollution control equipment installed
or to be installed. Specifications—included—in—the—permit
ot dle this suﬁbd s eIF areforinformationa plu. _pesesFelly
pl oFF tﬁ unless—the SEESF" cations—are—needed f.g. of tl'e
permit:

5. Specifications for air pollution control equipment
operating parameters and the circumstances under which
such equipment shall be operated, where necessary to
ensure that the required overall control efficiency is
achieved. The operating parameters may include, but not
be limited to, any of the following:

a. Pressure indicators and required pressure drop.
b. Temperature indicators and required temperature.

c. pH indicators and required pH.

d. Flow indicators and required flow.

6. Requirements for proper operation and maintenance of
any pollution control equipment, and appropriate spare
parts inventory.

7. Stack test requirements.
8. Reporting or recordkeeping requirements, or both.

9. Continuous emission or air
requirements, or both.

quality monitoring

10. Other requirements as may be necessary to ensure
compliance with the applicable regulations.

9 VAC 5-80-2060. Action on permit application.

A. Within 30 days after receipt of an application, the board
shall will notify the applicant of the status of the application.
The notification of the initial determination with regard to the
status of the application shall be provided by the board in
writing and shall include (i) a determination as to which
provisions of the new source review program are applicable,
(i) the identification of any deficiencies, and (iii) a
determination as to whether the application contains sufficient
information to begin application review. The determination that
the application has sufficient information to begin review is not
necessarily a determination that it is complete. Within 30 days
after receipt of any additional information, the board shall will
notify the applicant in writing of any deficiencies in such
information. The date of receipt of a complete application for
processing under subsection B of this section shall be the
date on which the board received all required information and
the provisions of § 10.1-1321.1 of the Virginia Air Pollution
Control Law have been met, if applicable.

B. Processing time for a permit is normally 180 days following
receipt of a complete application. The board may extend this
time period if additional information is required. Processing
steps may include, but not be limited to, the following:

1. Completion of the preliminary review and analysis in
accordance with 9 VAC 5-80-2090 and the preliminary
decision of the board.

2. Completion of the public participation requirements in
accordance with 9 VAC 5-80-2070.

3. Completion of the final review and analysis and the final
decision of the board.

C. The board will normally take action on all applications after
completion of the review and analysis, or expiration of the
public comment period (and consideration of comments from
it) when required, unless more information is needed. The
board shall will notify the applicant in writing of its decision on
the application, including its reasons, and shall also specify
the applicable emission limitations. These emission limitations
are applicable during any emission testing conducted in
accordance with 9 VAC 5-80-2080.

D. The applicant may appeal the decision pursuant to Part VIII
(9 VAC 5-170-190 et seq.) of 9 VAC 5 Chapter 170.

E. Within five days after notification to the applicant pursuant
to subsection C of this section, the notification and any
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comments received pursuant to the public comment period
and public hearing shall be made available for public
inspection at the same location as was the information in
9 VAC 5-80-2070 F 1.

9 VAC 5-80-2070. Public participation.

A. No later than 30 days after receiving the initial
determination notification required under 9 VAC 5-80-2060 A,
applicants shall notify the public about the proposed source as
required in subsection B of this section. The applicant shall
also provide an informational briefing about the proposed
source for the public as required in subsection C of this
section.

B. The public notice required under subsection A of this
section shall be placed by the applicant in at least one
newspaper of general circulation in the affected air quality
control region. The notice shall be approved by the board and
shall include, but not be limited to, the name, location, and
type of the source, and the time and place of the informational
briefing.

C. The informational briefing shall be held in the locality where
the source is or will be located and at least 30 days, but no
later than 60 days, following the day of the publication of the
public notice in the newspaper. The applicant shall inform the
public about the operation and potential air quality impact of
the source and answer any questions concerning air quality
about the proposed source from those in attendance at the
briefing. At a minimum, the applicant shall provide information
on and answer questions about (i) specific pollutants and the
total quantity of each which the applicant estimates will be
emitted and (ii) the control technology proposed to be used at
the time of the informational briefing. Representatives from the
board shall will attend and provide information and answer
questions on the permit application review process.

D. Upon determination by the board that it will achieve the
desired results in an equally effective manner, an applicant for
a permit may implement an alternative plan for notifying the
public as required in subsection B of this section and for
providing the informational briefing as required in subsection
C of this section.

E. Prior to the decision of the board, all permit applications will
be subject to a public comment period of at least 30 days. In
addition, at the end of the public comment period, a public
hearing shall be held with notice in accordance with
subsection F of this section.

F. For the public comment period and public hearing, the
board shall will notify the public, by advertisement in at least
one newspaper of general circulation in the affected air quality
control region, of the opportunity for public comment and the
public hearing on the information available for public
inspection under the provisions of subdivision 1 of this
subsection. The notification shall be published at least 30
days prior to the day of the public hearing.

1. Information on the permit application (exclusive of
confidential information under 9 VAC 5-170-60), as well as
the preliminary review and analysis and preliminary decision
of the board, shall be available for public inspection during

the entire public comment period in at least one location in
the affected air quality control region.

2. A copy of the notice shall be sent to all local air pollution
control agencies having jurisdiction in the affected air quality
control region, all states sharing the affected air quality
control region, and to the regional administrator, U.S.
Environmental Protection Agency.

3. Notices of public comment periods and public hearings
for major stationary sources and major modifications
published under this section shall meet the requirements of
§ 10.1-1307.01 of the Virginia Air Pollution Control Law.

G. In order to facilitate the efficient issuance of permits under
Articles 1 (9 VAC 5-80-50 et seq.) and 3 (9 VAC 5-80-360 et
seq.) of this part, upon request of the applicant the board shalt
will process the permit application under this article using
public participation procedures meeting the requirements of
this section and 9 VAC 5-80-270 or 9 VAC 5-80-670, as
applicable.

H. If appropriate, the board may provide a public briefing on its
review of the permit application prior to the public comment
period but no later than the day before the beginning of the
public comment period. If the board provides a public briefing,
the requirements of subsection F of this section concerning
public notification shall be followed.

9 VAC 5-80-2090. Application review and analysis.

No permit shall be granted pursuant to this article unless
compliance with the standards in 9 VAC 5-80-2050 is
demonstrated to the satisfaction of the board by a review and
analysis of the application performed on a source-by-source
basis as specified below:

1. Applications shall be subject to a control technology
review to determine if such source will be designed, built
and equipped to comply with all applicable standards of
performance prescribed under 9 VAC 5 Chapter 50 (9 VAC
5-50).

2. Applications shall be subject to an air quality analysis to
determine the impact of qualifying nonattainment pollutant
emissions.

9 VAC 5-80-2091. Source obligation.

A. Any owner who constructs or operates a source or
modification not in accordance (i) with the application
submitted pursuant to this article or (i) with the terms and
conditions of any permit to construct or operate, or any owner
of a source or modification subject to this article who
commences construction or operation without applying for and
receiving a permit hereunder, shall be subject to appropriate
enforcement action including, but not limited to, any specified
in 9 VAC 5-80-2180.

B. The following provisions apply to projects at existing
emissions units at a major stationary source (other than
projects at a [ Clean—Unit-orata] source with a PAL) in
circumstances where there is a reasonable possibility that a
project that is not a part of a major modification may result in a
significant emissions increase and the owner elects to use the
method specified in subdivisions a [ through—€ and b ] of the
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definition of "projected actual
projected actual emissions:

emissions" for calculating

1. Before beginning actual construction of the project, the
owner shall document and maintain a record of the following
information:

a. A description of the project;

b. Identification of the emissions units whose emissions of
a regulated NSR pollutant could be affected by the
project; and

c. A description of the applicability test used to determine
that the project is not a major modification for any
regulated NSR pollutant, including the baseline actual
emissions, the projected actual emissions, [ the—ameunt

it £ oro | issions"__and—an
explanation-for why-such-amount-was-excluded; | and any

netting calculations, if applicable.

2. If the emissions unit is an existing electric utility steam
generating unit, no less than 30 days before beginning
actual construction, the owner shall provide a copy of the
information set out in subdivision 1 of this subsection to the
board. Nothing in this subdivision shall be construed to
require the owner of such a unit to obtain any determination
from the board before beginning actual construction.

3. The owner shall monitor the emissions of any regulated
NSR pollutant that could increase as a result of the project
and that is emitted by any emissions units identified in
subdivision 1 b of this subsection; and calculate and
maintain a record of the annual emissions, in tons per year
on a calendar year basis, for a period of five years following
resumption of regular operations after the change, or for a
period of 10 years following resumption of regular
operations after the change if the project increases the
design capacity or potential to emit of that regulated NSR
pollutant at such emissions unit.

4. If the unit is an existing electric utility steam generating
unit, the owner shall submit a report to the board within 60
days after the end of each year during which records shall
be generated under subdivision 3 of this subsection setting
out the unit's annual emissions during the year that
preceded submission of the report.

5. If the unit is an existing unit other than an electric utility
steam generating unit, the owner shall submit a report to the
board if the annual emissions, in tons per year, from the
project identified in subdivision 1 of this subsection, exceed
the baseline actual emissions (as documented and
maintained pursuant to subdivision 1 c of this subsection)
by a significant amount for that regulated NSR pollutant,
and if such emissions differ from the preconstruction
projection as documented and maintained pursuant to
subdivision 1 c of this subsection. Such report shall be
submitted to the board within 60 days after the end of such
year. The report shall contain the following:

a. The name, address and telephone number of the major
stationary source;

b. The annual emissions as calculated pursuant to
subdivision 3 of this subsection; and

c. Any other information that the owner wishes to include
in the report (e.g., an explanation as to why the emissions
differ from the preconstruction projection).

C. The owner shall make the information required to be
documented and maintained pursuant to subsection A of this
section available for review upon a request for inspection by
the board or the general public pursuant to the requirements
contained in 9 VAC 5-80-270 or 9 VAC 5-80-670.

D. Approval to construct shall not relieve any owner of the
responsibility to comply fully with applicable provisions of the
implementation plan and any other requirements under local,
state or federal law.

E. For each project subject to subsection B of this section, the
owner shall provide notice of the availability of the information
set out in subdivision B 1 of this section to the board no less
than 30 days before beginning actual construction. The notice
shall include the location of the information and the name,
address and telephone number of the contact from whom the
information may be obtained. Should subsequent information
become available to the board to indicate that a given project
subject to subsection B of this section is a part of a major
modification that resulted in a significant emissions increase,
the board will proceed as if the owner is in violation of 9 VAC
5-80-1625 A and may institute appropriate enforcement action
as provided in subsection A of this section. [ Nothing in this
subsection shall be construed to require the owner of the
source to obtain any determination from the board before
beginning actual construction. ]

9 VAC 5-80-2110. Interstate pollution abatement.

A. The owner of each new or modified source, which may
significantly contribute to levels of air pollution in excess of an
ambient air quality standard in any quality control region
outside the Commonwealth, shall provide written notice to all
nearby states of the air pollution levels which may be affected
by such source at least 60 days prior to the date of
commencement  of  construction,——reeenstruction  or
modification.

B. Any state or political subdivision may petition the
administrator for a finding that any new or modified source
emits or would emit any air pollutant in amounts which will
prevent attainment or maintenance of any ambient air quality
standard or interfere with measures for the prevention of
significant deterioration or the protection of visibility in the
implementation plan for such state. Within 60 days after
receipt of such petition and after a public hearing, the
administrator will make such a finding or deny the petition.

C. Notwithstanding any permit granted pursuant to this article,
no owner or other person shall commence construction;
reconstruction or modification or begin operation of a source
to which a finding has been made under the provisions of
subsection B of this section.

9 VAC 5-80-2120. Offsets.

A. Owners shall comply with the offset requirements of this
article by obtaining emission reductions from the same source
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or other sources in the same nonattainment area, except that
for ozone precursor pollutants the board may allow the owner
to obtain such emission reductions in another nonattainment
area if (i) the other area has an equal or higher nonattainment
classification than the area in which the source is located and
(i) emissions from such other area contribute to a violation of
the ambient air quality standard in the nonattainment area in
which the source is located. By the time a new or modified
source begins operation, such emission reductions shall (i) be
in effect, (ii) be state and federally enforceable and (iii) assure
that the total tonnage of increased emissions of the air
pollutant from the new or modified source shall be offset by an
equal or greater reduction, as applicable, in the actual
emissions of such air pollutant from the same or other sources
in the nonattainment area.

B. The (i) ratio of total emission reductions of volatile organic
compounds to total increased emissions of volatile organic
compounds or (ii) the ratio of total emission reductions of
nitrogen oxides to total increased emissions of nitrogen oxides
in ozone nonattainment areas designated in 9 VAC 5-20-204
shall be at least the following:

1. Nonattainment areas classified as marginal 1.1 to one.
2. Nonattainment areas classified as

moderate 1.15 to one.
3. Nonattainment areas classified as serious 1.2 to one.
4. Nonattainment areas classified as severe 1.3 to one.
5. Nonattainment areas with any other

classification or no classification 1 to one.

The ratio of total emissions reductions of the nonattainment
pollutant to total increased emissions of the nonattainment
pollutant in nonattainment areas (other than ozone
nonattainment areas) designated in 9 VAC 5-20-204 shall be
at least 1 to one.

C. Emission reductions otherwise required by these
regulations shall not be creditable as emissions reductions for
purposes of any such offset requirement. Incidental emission
reductions which are not otherwise required by these
regulations shall be creditable as emission reductions for such
purposes if such emission reductions meet the requirements
of subsection A of this section.

D. The board shal will allow an owner to offset by alternative
or innovative means emission increases from rocket engine
and motor firing, and cleaning related to such firing, at an
existing or modified major source that tests rocket engines or
motors under the following conditions:

1. Any modification proposed is solely for the purpose of
expanding the testing of rocket engines or motors at an
existing source that is permitted to test such engines on
November 15, 1990.

2. The source demonstrates to the satisfaction of the board
that it has used all reasonable means to obtain and utilize
offsets, as determined on an annual basis, for the emissions
increases beyond allowable levels, that all available offsets
are being used, and that sufficient offsets are not available
to the source.

3. The source has obtained a written finding from the U.S.
Department of Defense, U.S. Department of Transportation,
National Aeronautics and Space Administration or other
appropriate federal agency, that the testing of rocket motors
or engines at the facility is required for a program essential
to the national security.

4. The owner will comply with an alternative measure,
imposed by the board, designed to offset any emission
increases beyond permitted levels not directly offset by the
source. In lieu of imposing any alternative offset measures,
the board may impose an emissions fee to be paid to the
board which shall be an amount no greater than 1.5 times
the average cost of stationary source control measures
adopted in that nonattainment area during the previous
three years. The board shall will utilize the fees in a manner
that maximizes the emissions reductions in that
nonattainment area.

E. For sources subject to the provisions of this article, the
baseline for determining credit for emissions reduction is the
emissions limit under the applicable implementation plan in
effect at the time the application to construct is filed, except
that the offset baseline shall be the actual emissions of the
source from which offset credit is obtained where:

1. The demonstration of reasonable further progress and
attainment of ambient air quality standards is based upon
the actual emissions of sources located within a designated
nonattainment area; or

2. The applicable implementation plan does not contain an
emissions limitation for that source or source category.

F. Where the emissions limit under the applicable
implementation plan allows greater emissions than the
potential to emit of the source, emissions offset credit will be
allowed only for control below this potential.

G. For an existing fuel combustion source, credit shall be
based on the allowable emissions under the applicable
implementation plan for the type of fuel being burned at the
time the application to construct is filed. If the owner of the
existing source commits to switch to a cleaner fuel at some
future date, emissions offset credit based on the allowable (or
actual) emissions for the fuels involved is not acceptable,
unless the permit is conditioned to require the use of a
specified alternative control measure which would achieve the
same degree of emissions reduction should the source switch
back to a dirtier fuel at some later date. The board will ensure
that adequate long-term supplies of the new fuel are available
before granting emissions offset credit for fuel switches.

H. Emissions reductions achieved by shutting down an
existing source or curtailing production or operating hours
below baseline levels may be generally credited if such
reductions are permanent, quantifiable, and federally and
state enforceable. In addition, the shutdown or curtailment is
creditable only if it occurred on or after January 1, 1991.

I. No emissions credit may be allowed for replacing one
volatile organic compound with another of lesser reactivity.

J. Where this article does not adequately address a particular
issue, the provisions of Appendix S to 40 CFR Part 51 shall be
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followed to the extent that they do not conflict with this [ article
section ].

K. Credit for an emissions reduction can be claimed to the
extent that the board has not relied on it in issuing any permit
under this chapter or has not relied on it in demonstrating
attainment or reasonable further progress.

(o . - ,
(& lQe'e easﬁes A—actual—emissio SI restiting—fron teﬁ

N: L. ] The total tonnage of increased emissions, in tons per
year, resulting from a major modification that shall be offset in
accordance with 8 173 of the federal Clean Air Act shall be
determined by summing the difference between the allowable
emissions after the modification and the actual emissions
before the modification for each emissions unit.

[ 9 VAC 5-80-2130. De minimis increases and stationary
source modification alternatives for ozone nonattainment
areas classified as serious or severe in 9 VAC 5-20-204.

A. De-—minimis—increases: Increased emissions of volatile
organic compounds or nitrogen oxides resulting from any
physical change in, or change in the method of operation of, a
major stationary source located in an ozone nonattainment
area classified as serious or severe in 9 VAC 5-20-204 shall
be considered de minimis for purposes of determining the
applicability of the permit requirements under this article if the
increase in net emissions of the same pollutant from such
source is 25 tons or less when aggregated with all other net
increases in emissions from the source over a period of five
consecutive calendar years which includes the calendar year
in which such increase occurred.

B. The following shall apply to modifications of major
stationary sources emitting less than 100 tons per year of
volatile organic compounds or nitrogen oxides.

1. Any physical change in, or change in the method of
operation of, a major stationary source with a potential to
emit of less than 100 tons per year of volatile organic
compounds or nitrogen oxides which results in an increase
in emissions of the same pollutant from any discrete
operation, unit, or other pollutant emitting activity at that
source that is not de minimis under subsection A of this
section shall be considered a major modification under this
article. However, in applying emission standards under
9 VAC 5 Chapter 50 (9 VAC 5-50-10-etseq:) to the source,
the requirement to apply best available control technology
shall be substituted for the requirement to comply with the
lowest achievable emissions rate.

2. If the owner elects to offset the increase of volatile
organic compounds or of nitrogen oxides by a greater
reduction in emissions of the pollutant being increased from

other operations, units, or activities within the source at an
internal offset ratio of at least 1.3 to 1, such increase shall
not be considered a major modification under this article.

C. The following shall apply to modifications of major
stationary sources emitting 100 tons per year or more of
volatile organic compounds or nitrogen oxides.

1. Any physical change in, or change in the method of
operation of, a major stationary source with a potential to
emit 100 tons per year or more of volatile organic
compounds or nitrogen oxides which results in an increase
in emissions of the same pollutant from any discrete
operation, unit, or other pollutant emitting activity at that
source that is not de minimis under subsection A of this
section shall be considered a major modification under this
article.

2. In applying emission standards under 9 VAC 5 Chapter
50 (9 VAC 5-50-10-et-seq:) to the source, the requirement
to apply best available control technology shall be
substituted for the requirement to comply with the lowest
achievable emissions rate, if the owner elects to offset the
increase by a greater reduction in emissions of the pollutant
being increased from other operations, units, or activities
within the source at an internal offset ratio of at least 1.3 to
one. ]

9 VAC 5-80-2140. Exception.

The provisions of this article do not apply to a source or
modification that would be a major stationary source or major
modification only if fugitive emissions, to the extent
quantifiable, are considered in calculating the potential to emit
of the source or modification and the source does not belong
to any of the following categories:

1. Coal cleaning plants (with thermal dryers);
. Kraft pulp mills;

. Portland cement plants;

. Primary zinc smelters;

. Iron and steel mills;

. Primary aluminum ore reduction plants;

. Primary copper smelters;

0 N O o b~ 0N

. Municipal incinerators capable of charging more than 250
ons of refuse per day;

—

9. Hydrofluoric acid plants;

10. Sulfuric acid plants;

11. Nitric acid plants;

12. Petroleum refineries;

13. Lime plants;

14. Phosphate rock processing plants;
15. Coke oven batteries;

16. Sulfur recovery plants;

17. Carbon black plants (furnace process);
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18. Primary lead smelters; of-this—section)—f-the-owner-begins—actual-construction-on
19. Fuel conversion plants; W
20. Sintering plants; M%HW&%&FG%WW&

21. Secondary metal production plants; 4—A—project—that—causes—an—emissions—unittoose—its
22. Chemical process plants; reguirements-of 9-VAC 5-80-2000-+1 through-4-and-6-asif
23. Fossil-fuel boilers (or combination of them) totaling more the-emissions-unitis-nota-Clean-Unit:

than 250 million British thermal units per hour heat input; 5_For certain-emissions—units-with-PSD-permits-that meet
24. Petroleum storage and transfer units with a total storage the—req{mmems—ef—subdﬂﬂs&ens—a—and—b—ef—m—subdwsren—
capacity exceeding 300,000 barrels; MMMWW%W
25. Taconite ore processing plants; in—meeting—the—requirements—for—Clean—Units—under

26. Glass fiber processing plants;
27. Charcoal production plants; determination-undersubdivisions-2-and-3-of-this-subsection

28. Fossil fuel-fired steam electric plants of more than 250 addition—th : f vision-G-1 b of thi

million British thermal units per hour heat input; and section-de ieci it 1 v for C
29. Any other stationary source category which, as of Unitstatus-under-this-subdivision:

August 7, 1980, is being regulated under §4+H-or-§H2-of 2 The_emissi it_shall : PSE .

the-federal-Clean-Air-Act{42 USC§7401 40 CFR Parts 60, i . . !

61 or 63. " tl' H .EI € Ias.t ve-years-a ,'d Sue plell it-shall-require-the
9 VAC 5-80-2141. [ Clean-Unittestfor-emissionsunits-that bT o . I bel . I
aFe—subfeet—te—leER— (Reserved )] . lesi ;
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the-reguirements-that-are-currently-applicable-in-the-area: | unit-may-requalify-as-a-Clean-Unit-under-either subdivisior

9 VAC 5-80-2142. [ Clean—unit—provisions—for—emissions  5-80-2141To+requalifiy-as-a-Clean-Unit-undersubdivision-4-of
o 1t . L iy bl
EAER- (Reserved.) ] issued-pursuant-to-therequirements-in-subsections-G-and-H

[ A—An-owner-of-a—-major-stationary-seurce-has-the—option—of ioR—T i - ;
. g i = EE EEEE ¥ .I e “I eu e en .S'Sie 1S des'gnat'sn fE: each . I . . .
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9VAC 5-80-2143. [ Pelution—control—project—(PCP)

exelusion- (Reserved.) ]

[ A-Before-an-owner-begins-actual-construction-of a PCP,-the
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decreases;—thereductions—shall-also-be-enforceable-as—a
practical-matter: |

section—An-airquality-impact-analysis-is-hotrequired-forany 9 VAC 5-80-2144. Actuals plantwide applicability limits
ierease-as-a-fesuitoine project: A. The board may approve the use of an actuals PAL for any

existing major stationary source (except as provided in
subdivision 1 of this subsection) if the PAL meets the
requirements of this section. The term "PAL" shall mean
"actuals PAL" throughout this section.

1. No PAL shall be allowed for VOC or NOx for any source
located in an extreme ozone nonattainment area.

2. Any physical change in or change in the method of
operation of a source that maintains its total sourcewide
emissions below the PAL level, meets the requirements of
this section, and complies with the PAL permit:

a. Is not a major modification for the PAL pollutant;
b. Does not have to be approved through this article; and

c. Is not subject to the provisions in 9 VAC 5-80-2000 D
(restrictions on relaxing enforceable emission limitations
that the major stationary source used to avoid
applicability of the major NSR program).

3. Except as provided under subdivision 2 c of this
subsection, a source shall continue to comply with all
applicable federal or state requirements, emission
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limitations, and work practice requirements that were
established prior to the effective date of the PAL.

B. As part of a permit application requesting a PAL, the owner
of a major stationary source shall submit the following
information to the board for approval:

1. A list of all emissions units at the source designated as
small, significant or major based on their potential to emit. In
addition, the owner shall indicate which, if any, federal or
state applicable requirements, emission limitations or work
practices apply to each unit.

2. Calculations of the baseline actual emissions, with
supporting documentation. Baseline actual emissions are to
include emissions associated not only with operation of the
unit, but also emissions associated with startup, shutdown
and malfunction.

3. The calculation procedures that the owner proposes to
use to convert the monitoring system data to monthly
emissions and annual emissions based on a 12-month
rolling total for each month as required by subdivision N 1 of
this section.

C. The general requirements set forth in this subsection shall
apply to the establishment of PALs.

1. The board may establish a PAL at a major stationary
source, provided that at a minimum, the following
requirements are met:

a. The PAL shall impose an annual emission limitation in
tons per year, that is enforceable as a practical matter, for
the entire source. For each month during the PAL
effective period after the first 12 months of establishing a
PAL, the owner shall show that the sum of the monthly
emissions from each emissions unit under the PAL for the
previous 12 consecutive months is less than the PAL (a
12-month rolling average). For each month during the first
11 months from the PAL effective date, the owner shall
show that the sum of the preceding monthly emissions
from the PAL effective date for each emissions unit under
the PAL is less than the PAL.

b. The PAL shall be established in a PAL permit that
meets the public participation requirements in subsection
D of this section.

c. The PAL permit shall contain all the requirements of
subsection F of this section.

d. The PAL shall include fugitive emissions, to the extent
quantifiable, from all emissions units that emit or have the
potential to emit the PAL pollutant.

e. Each PAL shall regulate emissions of only one
pollutant.

f. Each PAL shall have a PAL effective period of five
years.

g. The owner shall comply with the monitoring,
recordkeeping, and reporting requirements provided in
subsections M through O of this section for each
emissions unit under the PAL through the PAL effective
period.

2. At no time (during or after the PAL effective period) are
emissions reductions of a PAL pollutant, which occur during
the PAL effective period, creditable as decreases for
purposes of offsets under 9 VAC 5-80-2120 F through N
unless the level of the PAL is reduced by the amount of
such emissions reductions and such reductions would be
creditable in the absence of the PAL.

D. PALs [ for existing major stationary sources] shall be
established, renewed, or increased through the public
participation procedures [ ef-9-VAC-5-96-2070 prescribed in
the applicable permit programs identified in the definition of
PAL permit]. [ Fhis—inrcludes—therequirement-that-theboard
provide In no case may the board issue a PAL permit unless
the board provides ] the public with notice of the proposed
approval of a PAL permit and at least a 30-day period for
submittal of public comment. The board will address all
material comments before taking final action on the permit.

E. The actuals PAL level for a major stationary source shall be
established as the sum of the baseline actual emissions of the
PAL pollutant for each emissions unit at the source; plus an
amount equal to the applicable significant level for the PAL
pollutant or under the federal Clean Air Act, whichever is
lower. When establishing the actuals PAL level, for a PAL
pollutant, only one consecutive 24-month period shall be used
to determine the baseline actual emissions for all existing
emissions units. The same consecutive 24-month period shall
be used for each different PAL pollutant unless the owner can
demonstrate to the satisfaction of the board that a different
consecutive 24-month period for a different pollutant or
pollutants is more appropriate due to extenuating
circumstances. Emissions associated with units that were
permanently shutdown after this 24-month period shall be
subtracted from the PAL level. Emissions from units on which
actual construction began after the 24-month period shall be
added to the PAL level in an amount equal to the potential to
emit of the units. The board will specify a reduced PAL level
(in tons per year) in the PAL permit to become effective on the
future compliance dates of any applicable federal or state
regulatory requirements that the board is aware of prior to
issuance of the PAL permit. For instance, if the source owner
will be required to reduce emissions from industrial boilers in
half from baseline emissions of 60 ppm NOx to a new rule limit
of 30 ppm, then the permit shall contain a future effective PAL
level that is equal to the current PAL level reduced by half of
the original baseline emissions of such units.

F. The PAL permit shall contain, at a minimum, the following
information:

1. The PAL pollutant and the applicable sourcewide
emission limitation in tons per year.

2. The PAL permit effective date and the expiration date of
the PAL (PAL effective period).

3. Specification in the PAL permit that if an owner applies to
renew a PAL in accordance with subsection J of this section
before the end of the PAL effective period, then the PAL
shall not expire at the end of the PAL effective period. It
shall remain in effect until a revised PAL permit is issued by
the board, or until the board determines that the revised
PAL permit will not be issued.
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4. A requirement that emission calculations for compliance
purposes include emissions from startups, shutdowns and
malfunctions.

other reopenings shall be carried out in accordance with the
public participation requirements of subsection D of this
section.

5. A requirement that, once the PAL expires, the source is
subject to the requirements of subsection | of this section.

I. Any PAL which is not renewed in accordance with the
procedures in subsection J of this section shall expire at the
end of the PAL effective period, and the following

6. The calculation procedures that the owner shall use to requirements shall apply:

convert the monitoring system data to monthly emissions
and annual emissions based on a 12-month rolling total for
each month as required by subdivision N 1 of this section.

7. A requirement that the owner monitor all emissions units
in accordance with the provisions under subsection M of
this section.

8. A requirement to retain the records required under
subsection N of this section on site. Such records may be
retained in an electronic format.

9. A requirement to submit the reports required under
subsection O of this section by the required deadlines.

10. Any other requirements that the board deems necessary
to implement and enforce the PAL.

G. The PAL effective period shall be five years.

H. The requirements for reopening of a PAL permit set forth in

this section shall apply to actuals PALs.

1. During the PAL effective period, the board will reopen the
PAL permit to:

a. Correct typographical and calculation errors made in
setting the PAL or reflect a more accurate determination
of emissions used to establish the PAL;

b. Reduce the PAL if the owner creates creditable
emissions reductions for use as offsets under 9 VAC 5-
80-2120 F through N; and

c. Revise the PAL to reflect an increase in the PAL as
provided under subsection L of this section.

2. The board may reopen the PAL permit for any of the
following reasons:

a. Reduce the PAL to reflect newly applicable federal
requirements (e.g., NSPS) with compliance dates after
the PAL effective date.

b. Reduce the PAL consistent with any other requirement,
that is enforceable as a practical matter, and that the
board may impose on the major stationary source.

c. Reduce the PAL if the board determines that a
reduction is necessary to avoid causing or contributing to
a violation of an ambient air quality standard or ambient
air increment in 9 VAC 5-80-1635, or to an adverse
impact on an air quality related value that has been
identified for a federal class | area by a federal land
manager and for which information is available to the
general public.

3. Except for the permit reopening in subdivision 1 a of this
subsection for the correction of typographical and
calculation errors that do not increase the PAL level, all

1. Each emissions unit or each group of emissions units that
existed under the PAL shall comply with an allowable
emission limitation under a revised permit established
according to the following procedures:

a. Within the timeframe specified for PAL renewals in
subdivision J 2 of this section, the source shall submit a
proposed allowable emission limitation for each
emissions unit (or each group of emissions units, if such a
distribution is more appropriate as decided by the board)
by distributing the PAL allowable emissions for the source
among each of the emissions units that existed under the
PAL. If the PAL had not yet been adjusted for an
applicable requirement that became effective during the
PAL effective period, as required under subsection J 5 of
this section, such distribution shall be made as if the PAL
had been adjusted.

b. The board will decide whether and how the PAL
allowable emissions will be distributed and issue a
revised permit incorporating allowable limits for each
emissions unit, or each group of emissions units, as the
board determines is appropriate.

2. Each emissions unit shall comply with the allowable
emission limitation on a 12-month rolling basis. The board
may approve the use of monitoring systems (such as
source testing or emission factors) other than CEMS,
CERMS, PEMS or CPMS to demonstrate compliance with
the allowable emission limitation.

3. Until the board issues the revised permit incorporating
allowable limits for each emissions unit, or each group of
emissions units, as required under subdivision 1 b of this
subsection, the source shall continue to comply with a
sourcewide, multiunit emissions cap equivalent to the level
of the PAL emission limitation.

4. Any physical change or change in the method of
operation at the source will be subject to the nonattainment
major NSR requirements if such change meets the
definition of "major modification."

5. The owner shall continue to comply with any state or
federal applicable requirements (such as BACT, RACT, or
NSPS) that may have applied either during the PAL
effective period or prior to the PAL effective period except
for those emission limitations that had been established
pursuant to 9 VAC 5-80-2000 D, but were eliminated by the
PAL in accordance with the provisions in subdivision A 2 ¢
of this section.

J. The requirements for the renewal of the PAL permit set
forth in this subsection shall apply to actuals PALs.

1. The board will follow the procedures specified in
subsection D of this section in approving any request to
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renew a PAL, and will provide both the proposed PAL level
and a written rationale for the proposed PAL level to the
public for review and comment. During such public review,
any person may propose a PAL level for the source for
consideration by the board.

2. The owner shall submit a timely application to the board

4. If the compliance date for a state or federal requirement
that applies to the PAL source occurs during the PAL
effective period, and if the board has not already adjusted
for such requirement, the PAL shall be adjusted at the time
of PAL permit renewal or federal operating permit renewal,
whichever occurs first.

to request renewal of a PAL. A timely application is one that L. The requirements for increasing a PAL during the PAL
is submitted at least six months prior to, but not earlier than  effective period set forth in this subsection shall apply to
18 months from, the date of permit expiration. This deadline  actuals PALs.

for application submittal is to ensure that the permit will not
expire before the permit is renewed. If the owner submits a
complete application to renew the PAL within this time
period, then the PAL shall continue to be effective until the
revised permit with the renewed PAL is issued, or until the
board determines that the revised permit with the renewed
PAL will not be issued [, and a permit is issued pursuant to
subsection | of this section ].

3. The application to renew a PAL permit shall contain the
following information:

a. The information required in subsection B of this
section.

b. A proposed PAL level.

c. The sum of the potential to emit of all emissions units
under the PAL, with supporting documentation.

d. Any other information the owner wishes the board to
consider in determining the appropriate level for renewing
the PAL.

K. The requirements for the adjustment of the PAL set forth in
this subsection shall apply to actuals PALs. In determining
whether and how to adjust the PAL, the board will consider
the options outlined in subdivisions 1 and 2 of this subsection.
However, in no case may any such adjustment fail to comply
with subdivision 3 of this subsection.

1. If the emissions level calculated in accordance with
subsection E of this section is equal to or greater than 80%
of the PAL level, the board may renew the PAL at the same
level without considering the factors set forth in subdivision
2 of this subsection; or

2. The board may set the PAL at a level that it determines to
be more representative of the source's baseline actual
emissions, or that it determines to be appropriate
considering air quality needs, advances in control
technology, anticipated economic growth in the area, desire
to reward or encourage the source's voluntary emissions
reductions, or other factors as specifically identified by the
board in its written rationale.

3. Notwithstanding subdivisions 1 and 2 of this subsection:

a. If the potential to emit of the source is less than the
PAL, the board will adjust the PAL to a level no greater
than the potential to emit of the source; and

b. The board will not approve a renewed PAL level higher
than the current PAL, unless the source has complied
with the provisions for increasing a PAL under subsection
L of this section.

1. The board may increase a PAL emission limitation only if
the owner of the major stationary source complies with the
following provisions:

a. The owner shall submit a complete application to
request an increase in the PAL limit for a PAL major
modification. Such application shall identify the emissions
units contributing to the increase in emissions so as to
cause the source's emissions to equal or exceed its PAL.

b. As part of this application, the owner shall demonstrate
that the sum of the baseline actual emissions of the small
emissions units, plus the sum of the baseline actual
emissions of the significant and major emissions units
assuming application of BACT equivalent controls, plus
the sum of the allowable emissions of the new or modified
emissions units exceeds the PAL. The level of control that
would result from BACT equivalent controls on each
significant or major emissions unit shall be determined by
conducting a new BACT analysis at the time the
application is submitted, unless the emissions unit is
currently required to comply with a BACT or LAER
requirement that was established within the preceding
five years. In such a case, the assumed control level for
that emissions unit shall be equal to the level of BACT or
LAER with which that emissions unit shall currently
comply.

c. The owner obtains a major NSR permit for all
emissions units identified in subdivision 1 of this
subsection, regardless of the magnitude of the emissions
increase resulting from them (i.e., no significant levels
apply). These emissions units shall comply with any
emissions requirements resulting from the nonattainment
major NSR program process (e.g., LAER), even though
they have also become subject to the PAL or continue to
be subject to the PAL.

2. The PAL permit shall require that the increased PAL level
shall be effective on the day any emissions unit that is part
of the PAL major modification becomes operational and
begins to emit the PAL pollutant.

3. The board will calculate the new PAL as the sum of the
allowable emissions for each modified or new emissions
unit, plus the sum of the baseline actual emissions of the
significant and major emissions units (assuming application
of BACT equivalent controls as determined in accordance
with subdivision 1 b of this subsection), plus the sum of the
baseline actual emissions of the small emissions units.

4. The PAL permit shall be revised to reflect the increased
PAL level pursuant to the public notice requirements of
subsection D of this section.

Virginia Register of Regulations

1632



Final Regulations

M. The requirements for monitoring the PAL set forth in this
subsection apply to actuals PALs.

a. CEMS shall comply with applicable performance
specifications found in 40 CFR Part 60, appendix B; and

1. The general requirements for monitoring a PAL set forth
in this subdivision apply to actuals PALs.

a. Each PAL permit shall contain enforceable
requirements for the monitoring system that accurately
determines plantwide emissions of the PAL pollutant in
terms of mass per unit of time. Any monitoring system
authorized for use in the PAL permit shall be based on
sound science and meet generally acceptable scientific
procedures for data quality and manipulation.
Additionally, the information generated by such system
shall meet minimum legal requirements for admissibility in
a judicial proceeding to enforce the PAL permit.

b. The PAL monitoring system shall employ one or more
of the four general monitoring approaches meeting the
minimum requirements set forth in subdivision 2 of this
subsection and must be approved by the board.

c¢. Notwithstanding subdivision 1 b of this subsection, the
owner may also employ an alternative monitoring
approach that meets subdivision 1 a of this subsection if
approved by the board.

d. Failure to use a monitoring system that meets the
requirements of this section renders the PAL invalid.

2. The following are acceptable general monitoring
approaches when conducted in accordance with the
minimum requirements in subdivisions 3 through 9 of this
subsection:

a. Mass balance calculations for activities using coatings
or solvents;

b. CEMS;
c. CPMS or PEMS; and
d. emission factors.

3. An owner using mass balance calculations to monitor
PAL pollutant emissions from activities using coating or
solvents shall meet the following requirements:

a. Provide a demonstrated means of validating the
published content of the PAL pollutant that is contained in
or created by all materials used in or at the emissions
unit;

b. Assume that the emissions unit emits all of the PAL
pollutant that is contained in or created by any raw
material or fuel used in or at the emissions unit, if it
cannot otherwise be accounted for in the process; and

c. Where the vendor of a material or fuel, which is used in
or at the emissions unit, publishes a range of pollutant
content from such material, the owner shall use the
highest value of the range to calculate the PAL pollutant
emissions unless the board determines there is site-
specific data or a site-specific monitoring program to
support another content within the range.

b. CEMS shall sample, analyze and record data at least
every 15 minutes while the emissions unit is operating.

5. An owner using CPMS or PEMS to monitor PAL pollutant
emissions shall meet the following requirements:

a. The CPMS or the PEMS shall be based on current site-
specific data demonstrating a correlation between the
monitored parameters and the PAL pollutant emissions
across the range of operation of the emissions unit; and

b. Each CPMS or PEMS shall sample, analyze, and
record data at least every 15 minutes, or at another less
frequent interval approved by the board, while the
emissions unit is operating.

6. An owner using emission factors to monitor PAL pollutant
emissions shall meet the following requirements:

a. All emission factors shall be adjusted, if appropriate, to
account for the degree of uncertainty or limitations in the
factors' development;

b. The emissions unit shall operate within the designated
range of use for the emission factor, if applicable; and

c. If technically practicable, the owner of a significant
emissions unit that relies on an emission factor to
calculate PAL pollutant emissions shall conduct validation
testing to determine a site-specific emission factor within
six months of PAL permit issuance, unless the board
determines that testing is not required.

7. The owner shall record and report maximum potential
emissions without considering enforceable emission
limitations or operational restrictions for an emissions unit
during any period of time that there is no monitoring data,
unless another method for determining emissions during
such periods is specified in the PAL permit.

8. Notwithstanding the requirements in subdivisions 3
through 7 of this subsection, where an owner of an
emissions unit cannot demonstrate a correlation between
the monitored parameters and the PAL pollutant emissions
rate at all operating points of the emissions unit, the board
will, at the time of permit issuance:

a. Establish default values for determining compliance
with the PAL based on the highest potential emissions
reasonably estimated at such operating points; or

b. Determine that operation of the emissions unit during
operating conditions when there is no correlation between
monitored parameters and the PAL pollutant emissions is
a violation of the PAL.

9. All data used to establish the PAL pollutant shall be
revalidated through performance testing or other
scientifically valid means approved by the board. Such
testing shall occur at least once every five years after
issuance of the PAL.

N. The requirements for recordkeeping in the PAL permit set

4. An owner using CEMS to monitor PAL pollutant forth in this subsection shall apply to actuals PALs.

emissions shall meet the following requirements:
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1. The PAL permit shall require the owner to retain a copy
of all records necessary to determine compliance with any
requirement of this section and of the PAL, including a
determination of each emissions unit's 12-month rolling total
emissions, for five years from the date of such record.

2. The PAL permit shall require an owner to retain a copy of
the following records for the duration of the PAL effective
period plus five years:

a. A copy of the PAL permit application and any
applications for revisions to the PAL; and

b. Each annual certification of compliance pursuant to the
federal operating permit and the data relied on in
certifying the compliance.

0. The owner shall submit semi-annual monitoring reports and
prompt deviation reports to the board in accordance with the
federal operating permit program. The reports shall meet the
following requirements:

1. The semi-annual report shall be submitted to the board
within 30 days of the end of each reporting period. This
report shall contain the following information:

a. ldentification of the owner and the permit number.

b. Total annual emissions in tons per year based on a 12-
month rolling total for each month in the reporting period
recorded pursuant to subdivision N 1 of this section.

c. All data relied upon, including, but not limited to, any
quality assurance or quality control data, in calculating the
monthly and annual PAL pollutant emissions.

d. A list of any emissions units modified or added to the
source during the preceding six-month period.

e. The number, duration, and cause of any deviations or
monitoring malfunctions (other than the time associated
with zero and span calibration checks), and any
corrective action taken.

f. A notification of a shutdown of any monitoring system,
whether the shutdown was permanent or temporary, the
reason for the shutdown, the anticipated date that the
monitoring system will be fully operational or replaced
with another monitoring system, and whether the
emissions unit monitored by the monitoring system
continued to operate, and the calculation of the emissions
of the pollutant or the number determined by method
included in the permit, as provided by subdivision M 7 of
this section.

g. A signed statement by the responsible official (as
defined by the federal operating permit program)
certifying the truth, accuracy, and completeness of the
information provided in the report.

2. The owner shall promptly submit reports of any
deviations or exceedance of the PAL requirements,
including periods where no monitoring is available. A report
submitted pursuant to 9 VAC 5-80-110 F 2 b shall satisfy
this reporting requirement. The deviation reports shall be
submitted within the time limits prescribed by 9 VAC 5-80-

110 F 2 b. The
information:

reports shall contain the following

a. Identification of the owner and the permit number;

b. The PAL requirement that experienced the deviation or
that was exceeded;

c. Emissions resulting from the deviation or the

exceedance; and

d. A signed statement by the responsible official (as
defined by the federal operating permit program)
certifying the truth, accuracy, and completeness of the
information provided in the report.

3. The owner shall submit to the board the results of any
revalidation test or method within three months after
completion of such test or method.

P. The board will not issue a PAL that does not comply with
the requirements of this section after [ the-effective-date-of this
revision February 22, 2006 ]. The board may supersede any
PAL that was established prior to [ the—effective-date—of-this
revision February 22, 2006, ] with a PAL that complies with
the requirements of this section.

9 VAC 5-80-2180. Permit
revocation, and enforcement.

invalidation, suspension,

A. A permit granted pursuant to this article shall become
invalid if a program of continuous construction;—recenstruction
or modification is not commenced within [ thelatest-of-the
following-time—frames:—1-—Eighteen 18 ] months from the date

the permit is granted.

[ 2—Nine-months—from-the-date—of the-issuance-of the-last
permit—oF ol SFad t 9} ante' other—than-per '. ts. granted

3-—Nine-months-from-the-date of thelast fesolution ot any
I;.tlgatelln concerning —a '5| stch—permits—oi .aut;.e] zations

B. A permit granted pursuant to this article shall become
invalid if a program of construction,—recenstruction or
modification is discontinued for a period of 18 months or more
or if a program of construction;—+recenstruction or modification
is not completed within a reasonable time. This provision does
not apply to the period between construction of the approved
phases of a phased construction project; each phase must
shall commence construction within 18 months of the
projected and approved commencement date.

C. The board may extend the periods prescribed in
subsections A and B of this section upon satisfactory
demonstration that an extension is justified. Provided there is
no substantive change to the application information, the
review and analysis, and the decision of the board, such
extensions may be granted using the procedures for minor
amendments in 9 VAC 5-80-2220.

D. Any owner who constructs or operates a source or
modification not in accordance (i) with the application
submitted pursuant to this article, or (ii) with the terms and
conditions of any permit to construct or operate, or any owner
of a source or modification subject to this article who
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commences construction or operation without applying for and
receiving a permit hereunder, shall be subject to appropriate
enforcement action including, but not limited to, any specified
in this section.

E. Permits issued under this article shall be subject to such
terms and conditions set forth in the permit as the board may
deem necessary to ensure compliance with all applicable
requirements of the regulations of the board.

F. The board may revoke any permit if the permittee:

1. Knowingly makes material misstatements in the permit
application or any amendments thereto;

2. Fails to comply with the terms or conditions of the permit;

3. Fails to comply with any emission standards applicable to
an emissions unit included in the permit;

4. Causes emissions from the stationary source which result
in violations of, or interfere with the attainment and
maintenance of, any ambient air quality standard; or fails to
operate in conformance with any applicable control strategy,
including any emission standards or emission limitations, in
the implementation plan in effect at the time that an
application is submitted; or

5. Fails to comply with the applicable provisions of this
article.

G. The board may suspend, under such conditions and for
such period of time as the board may prescribe, any permit for
any of the grounds for revocation contained in subsection F of
this section or for any other violations of the regulations of the
board.

H. The permittee shall comply with all terms and conditions of
the permit. Any permit noncompliance constitutes a violation
of the Virginia Air Pollution Control Law and is grounds for (i)
enforcement action or (ii) revocation.

I. Violation of the regulations of the board shall be grounds for
revocation of permits issued under this article and are subject
to the civil charges, penalties and all other relief contained in
Part V (9 VAC 5-170-120 et seq.) of 9 VAC 5 Chapter 170 and
the Virginia Air Pollution Control Law (§ 10.1-1300 et seq. of
the Code of Virginia).

J. The board shall will notify the applicant in writing of its
decision, with its reasons, to change, suspend or revoke a
permit or to render a permit invalid.

[ 9 VAC 5-80-2200. Changes to permits.

A. The general requirements for making changes to permits
issued under this article are as follows:

1. Except as provided in subdivision 3 of this subsection,
changes to a permit issued under this article shall be made
as specified under subsections B and C of this section and
9 VAC 5-80-2210 through 9 VAC 5-80-2240.

2. Changes to a permit issued under this article may be
initiated by the permittee as specified in subsection B of this
section or by the board as specified in subsection C of this
section.

3. Changes to a permit issued under this article and
incorporated into a permit issued under Article 1 (9 VAC 5-
80-50 et seq.) or Article 3 (9 VAC 5-80-360 et seq.) of this
part shall be made as specified in Article 1 (9 VAC 5-80-50
et seq.) or Article 3 (9 VAC 5-80-360 et seq.) of this part.

4. This-section-shall-not-be-applicable-to-general-permits

Under no circumstances may a permit issued under this
article be changed in order to (i) incorporate the terms and
conditions necessary to implement any provision of the new
source review program for a project that qualifies as a
modification under the new source review program or (ii)
incorporate the terms and conditions necessary to
implement any provision of the new source review program
for a PAL permit.

B. The requirements for changes initiated by the permittee are
as follows:

1. The permittee may initiate a change to a permit by
submitting a written request to the board for an
administrative permit amendment, a minor permit
amendment or a significant permit amendment. The
requirements for these permit revisions changes can be
found in 9 VAC 5-80-2210 through 9 VAC 5-80-2230.

2. A request for a change by a permittee shall include a
statement of the reason for the proposed change.

C. The board may initiate a change to a permit through the
use of permit reopenings as specified in 9 VAC 5-80-2240. ]

9 VAC 5-80-2210. Administrative permit amendments.

A. Administrative permit amendments shall be required for
and limited to the following:

1. Correction of typographical or any other error, defect or
irregularity that does not substantially affect the permit.

2. ldentification of a change in the name, address, or phone
number of any person identified in the permit, or of a similar
minor administrative change at the source.

3. Change in ownership or operational control of a source
where the board determines that no other change in the
permit is necessary, provided that a written agreement
containing a specific date for transfer of permit
responsibility, coverage, and liability between the current
and new permittee has been submitted to the board and the
requirements of 9 VAC 5-80-2170 have been fulfilled.

[4. . .. . .
program-as-provided-in-9-VAC-5-80-2020-C- |

B. The administrative permit amendment procedures are as

follows:

1. The board will normally take final action on a request for
an administrative permit amendment no more than 60 days
from receipt of the request.

2. The board shalt will incorporate the changes without
providing notice to the public under 9 VAC 5-80-2070.
However, any such permit revisions shall be designated in
the permit amendment as having been made pursuant to
this section.
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3. The owner may implement the changes addressed in the  statutory or regulatory requirements (i) upon which the
request for an administrative amendment immediately upon  provision is based or (ii) that necessitated inclusion of the
submittal of the request. provision are no longer applicable. [ In order for the underlying

9 VAC 5-80-2220. Minor permit amendments.

statutory and regulatory requirements to be considered no
longer applicable, the provision of the permit that is being

A. Minor permit amendment procedures shall be used only  rescinded must not cover a regulated NSR pollutant. ]

for those permit amendments that meet all of the following
criteria:

1. Do not violate any applicable federal requirement:.

2. Do not involve significant changes to existing monitoring,
reporting, or record keeping requirements that would make
the permit requirements less stringent, such as a change to
the method of monitoring to be used, a change to the

D. A request for the use of minor permit amendment
procedures shall include all of the following:

1. A description of the change, the emissions resulting from
the change, and any new applicable regulatory
requirements that will apply if the change occurs.

2. A request that such procedures be used.

method of demonstrating compliance or a relaxation of E. The public participation requirements of 9 VAC 5-80-2070
reporting or record keeping requirements:. shall not extend to minor permit amendments.

3. Do not require or change a case-by-case determination F. Normally within 90 days of receipt by the board of a
of an emission limitation or other standard;. complete request under minor permit amendment procedures,
the board will do one of the following:

4. Do not seek to establish or change a permit term or
condition (i) for which there is no corresponding underlying
applicable regulatory requirement and (ii) that the source
has assumed to avoid an applicable regulatory requirement
to which the source would otherwise be subject. Such terms
and conditions include [+a- , but are not limited to, ] an
emissions cap assumed to avoid classification as a
modification under the new source review program [er

1. Issue the permit amendment as proposed.
2. Deny the permit amendment request.

3. Determine that the requested amendment does not meet
the minor permit amendment criteria and should be
reviewed under the significant amendment procedures.

§ 112 of the federal Clean-Air-Act;-and. | G. The requirements for making changes are as follows:

[b. . o -
5 ’l" . aiter |at|,e| erissions §'t alpgp_les.edﬁplu SHEG to

5 2 ificati .

6. 5.] Are not required to be processed as a significant

amendment under 9 VAC 5-80-2230 or as an administrative
permit amendment under 9 VAC 5-80-2210.

B. Notwithstanding subsection A of this section, minor permit
amendment procedures may be used for permit amendments
that meet any of the following criteria:

1. Involve the use of economic incentives, emissions
trading, and other similar approaches, to the extent that
such minor permit amendment procedures are explicitly

1. The owner may make the change proposed in the minor
permit amendment request immediately after the request is
filed.

2. After the change under subdivision 1 of this subsection is
made, and until the board takes any of the actions specified
in subsection F of this section, the source shall comply with
both the applicable regulatory requirements governing the
change and the proposed permit terms and conditions.

3. During the time period specified in subdivision 2 of this
subsection, the owner need not comply with the existing
permit terms and conditions the owner seeks to modify.
However, if the owner fails to comply with the proposed
permit terms and conditions during this time period, the
existing permit terms and conditions the owner seeks to
modify may be enforced against the owner.

provided for in a regulation of the board or a federally- 9 VAC 5-80-2230. Significant amendment procedures.

approved program.

A. The criteria for use of significant amendment procedures
2. Require more frequent monitoring or reporting by the  are as follows:

permittee [ orto-reduce-the level-of an-emissions-cap |.

3. Designate any term or permit condition that meets the
criteria in 9 VAC 5-80-2020 E 1 as state-only enforceable as
provided in 9 VAC 5-80-2020 E 2 for any permit issued
under this article or any regulation from which this article is
derived.

C. [ Notwithstanding—subsection—A—of -this—section, ] Minor

permit amendment procedures may be used for permit
amendments involving the rescission of a provision of a permit
if the board and the owner make a mutual determination that
the provision is rescinded because all of the [underlying ]

1. Significant amendment procedures shall be used for
requesting permit amendments that do not qualify as minor
permit amendments under 9 VAC 5-80-2220 or as
administrative amendments under 9 VAC 5-80-2210.

2. Significant amendment procedures shall be used for
those permit amendments that meet any of the following
criteria:

a. Involve significant changes to existing monitoring,
reporting, or record keeping requirements that would
make the permit requirements less stringent, such as a
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change to the method of monitoring to be used, a change
to the method of demonstrating compliance or a
relaxation of reporting or recordkeeping requirements.

b. Require or change a case-by-case determination of an
emission limitation or other standard.

c. Seek to establish or change a permit term or condition
(i) for which there is no corresponding underlying
applicable regulatory requirement and (ii) that the source
has assumed to avoid an applicable regulatory
requirement to which the source would otherwise be
subject. Such terms and conditions include [ +1) , but are
not limited to,] an emissions cap assumed to avoid
classification as a modification under the new source
review program [ er—§H2-of thefederal-Clean-Air-Act:
and. |

[ . . .

) "'Ia.te' ative-e II S8 SIIS it a;'s eg’ge.;dgsf 4 sﬁea *
federal-Clean-Air-Act: |

B. A request for a significant permit amendment shall include

a description of the change, the emissions resulting from the

change, and any new applicable regulatory requirements that

will apply if the change occurs. The applicant may, at his

discretion, include a suggested draft permit amendment.

C. The provisions of 9 VAC 5-80-2070 shall apply to requests
made under this section.

D. The board will normally take final action on significant
permit amendments within 90 days after receipt of a complete
request. If a public comment period is required, processing
time for a permit is normally 180 days following receipt of a
complete application. The board may extend this time period if
additional information is required or if a public hearing is
conducted under 9 VAC 5-80-2070.

E. The owner shall not make the change applied for in the
significant amendment request until the amendment is
approved by the board under subsection D of this section.

9 VAC 5-80-2240. Reopening for cause.

A. A permit may be reopened and amended under any of the
following situations:

1. Additional regulatory requirements become applicable to
the emissions units covered by the permit after a permit is
issued but prior to commencement of construction.

2. The board determines that the permit contains a material
mistake or that inaccurate statements were made in
establishing the emissions standards or other terms or
conditions of the permit.

3. The board determines that the permit [ must shall ] be
amended to assure compliance with the applicable
regulatory requirements or that the conditions of the permit
are not sufficient to meet all of the standards and
requirements contained in this article.

(4. . .
”‘ oW emission standard proseribed under 40 CER Part
60,64-or 63 becon e.s] applicable-aftera-permitis-issued but

B. Proceedings to reopen and reissue a permit shall follow the
same procedures as apply to initial permit issuance and shall
affect only those parts of the permit for which cause to reopen
exists. Such reopening shall be made as expeditiously as
practicable.

C. Reopenings shall not be initiated before a notice of such
intent is provided to the source by the board at least 30 days
in advance of the date that the permit is to be reopened,
except that the board may provide a shorter time period in the
case of an emergency.

VA.R. Doc. No. R03-181 and R04-189; Filed December 18, 2005, 1:22 p.m.

STATE WATER CONTROL BOARD

Notice of Effective Date

Title of Requlation: 9 VAC 25-260. Water Quality Standards
(amending 9 VAC 25-260-30).

Statutory Authority: § 62.1-44.15 of the Code of Virginia.
Effective Date: December 29, 2005.

On September 27, 2005, the State Water Control Board
adopted revisions to the Water Quality Standards in 9 VAC
25-260-30. These revisions relate to water quality standards
to designate seven streams within the Shenandoah National
Park as Exceptional State Waters (Big Run, Doyles River,
East Hawksbill Creek, Jeremys Run, East Branch Naked
Creek, Piney River, and North Fork Thornton River). The
amendments were published in the Virginia Register of
Regulations as final in 22:3 VA.R. 381-382 October 17, 2005,
with an effective date upon filing a notice of EPA approval with
the Registrar of Regulations.

The State Water Control Board hereby notices EPA approval
of these revisions to the water quality standards via a letter
dated December 20, 2005, from Jon M. Capacasa, Director of
the Water Protection Division, EPA Region 3, to Robert G.
Burnley, Director of the Virginia Department of Environmental
Quality.  The effective date of these amendments is
December 29, 2005. Copies are available online at
http://www.deq.virginia.gov/wgs; by calling toll free at 1-800-
592-5482 ext. 4113 or (804) 698-4121; by written request to
David C. Whitehurst at P.O. Box 10009, Richmond, VA 23240;
or by e-mail request to dcwhitehurst@deq.virginia.gov.

VA.R. Doc. Nos. R04-110; Filed December 29, 2005, 3:23 p.m.

* *
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TITLE 12. HEALTH

DEPARTMENT OF MEDICAL ASSISTANCE
SERVICES

Title of Regulation: 12 VAC 30-120. Waivered Services
Elderly or Disabled Consumer Direction Waiver (adding
12 VAC 30-120-900 through 12 VAC 30-120-980; repealing
12 VAC 30-120-10 through 12 VAC 30-120-60 and 12 VAC
30-120-490 through 12 VAC 30-120-550).

Statutory Authority: §§ 32.1-324 and 32.1-325 of the Code of
Virginia.

Effective Date: February 22, 2006.

Agency Contact: Teja Stokes, Project Manager, Department
of Medical Assistance Services, 600 East Broad Street, Suite

1300, Richmond, VA 23219, telephone (804) 786-0527, FAX
(804) 786-1680, or e-mail teja.stokes@dmas.virginia.gov.

Summary of Public Comments and Agency's Response: A
summary of comments made by the public and the agency's
response may be obtained from the promulgating agency or
viewed at the office of the Registrar of Regulations.

Summary:

This regulatory action combines the Elderly and Disabled
Waiver with the Consumer-Directed Waiver. The new
combined waiver will offer agency-directed personal
assistance, agency-directed respite, consumer-directed
personal assistance, consumer-directed respite, adult day
health care, and personal emergency response systems.

Amendments are made to the proposed regulations to
enhance the clarity of the regulatory text and to correct
grammar or citations. In addition to these technical
changes (i) the definition section is amended, (ii) the local
Department of Social Services is added to the list of
persons or entities to be notified upon certain events, (iii)
language is amended regarding the submission of required
information, (iv) the requirement that a request include
documentation of the need for increased care is added, (v)
a requirement that aides be at least 18 years old is added,
(vi) the requirement that primary caregivers live in the home
in order to receive respite care services is removed, and
(vii) the requirements that all personal care providers have
CPR training and an annual flu shot are removed.

REGISTRAR'S NOTICE: The proposed regulation was
adopted as published in 22:2 VA.R. 168-215 October 3, 2005,
with the changes identified below. Pursuant to § 2.2-4031 A of
the Code of Virginia, the adopted regulation is not published at
length; however, the sections that have changed since
publication of the proposed are set out.

12 VAC 30-120-10 through 12 VAC 30-120-550.
change from proposed. ]

[ No

PART X VIIL.
INDIVIDUAL AND FAMILY DEVELOPMENTAL DISABILITIES
SUPPORT WAIVER.

PART IX.
ELDERLY OR DISABLED WITH CONSUMER DIRECTION
WAIVER.

12 VAC 30-120-900. Definitions.

The following words and terms when used in this part shall
have the following meanings unless the context clearly
indicates otherwise:

"Activities of daily living" or "ADLsS" means tasks such as
bathing, dressing, toileting, transferring, and eating/feeding.
An individual's degree of independence in performing these
activities is a part of determining appropriate level of care and
service needs.

"Adult day health care center" or "ADHC" means a DMAS-
enrolled provider that offers a community-based day program
providing a variety of health, therapeutic, and social services
designed to meet the specialized needs of those elderly and
disabled individuals at risk of placement in a nursing facility.
The ADHC must be licensed by DSS as an ADHC.

"Adult day health care services" means services designed to
prevent institutionalization by providing participants with
health, maintenance, and coordination of rehabilitation
services in a congregate daytime setting.

"Agency-directed services" means services provided by a
personal care agency.

"Americans with Disabilities Act" or "ADA" means the United
States Code pursuant to 42 USC § 12101 et seq.

"Appeal" means the process used to challenge adverse
actions regarding services, benefits, and reimbursement
provided by Medicaid pursuant to 12 VAC 30-110 and 12 VAC
30-20-500 through 12 VAC 30-20-560.

"Barrier crime" means those crimes as defined at § [ 3%2-416
32.1-162.9:1 ] of the Code of Virginia.

"CMS" means the Centers for Medicare and Medicaid
Services, which is the unit of the U.S. Department of Health
and Human Services that administers the Medicare and
Medicaid programs.

"Cognitive impairment” means a severe deficit in mental
capability that affects an individual’'s areas of functioning such
as thought processes, problem solving, judgment, memory, or
comprehension that interferes with such things as reality
orientation, ability to care for self, ability to recognize danger
to self or others, or impulse control.

"Consumer-directed services" means services for which the
individual or family/caregiver is responsible for hiring, training,
supervising, and firing of the personal care aide.

"Consumer-directed (CD) services facilitator" or "facilitator"
means the DMAS-enrolled provider who is responsible for
supporting the individual and family/caregiver by ensuring the
development and monitoring of the Consumer-Directed
Services Plan of Care, providing employee management
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training, and completing ongoing review activities as required
by DMAS for consumer-directed personal care and respite
services.

"Designated preauthorization contractor" means DMAS or the
entity that has been contracted by DMAS to perform
preauthorization of services.

"Direct marketing” means either (i) conducting either directly
or indirectly door-to-door, telephonic, or other "cold call"
marketing of services at residences and provider sites; (ii)
using direct mailing; (iii) paying "finders fees"; (iv) offering
financial incentives, rewards, gifts, or special opportunities to
eligible individuals or family/caregivers as inducements to use
the providers’ services; (v) providing continuous, periodic
marketing activities to the same prospective individual or
family/caregiver, for example, monthly, quarterly, or annual
giveaways as inducements to use the providers’ services; or
(vi) engaging in marketing activities that offer potential
customers rebates or discounts in conjunction with the use of
the providers’ services or other benefits as a means of
influencing the individual's or family/caregiver's use of the
providers’ services.

"DMAS"
Services.

means the Department of Medical Assistance

"DMAS staff" means persons employed by the Department of
Medical Assistance Services.

"DRS" means the Department of Rehabilitative Services.
"DSS" means the Department of Social Services.

"Elderly or Disabled with Consumer Direction Waiver" or
"EDCD waiver" means the CMS-approved waiver that covers
a range of community support services offered to individuals
who are elderly or disabled who would otherwise require a
nursing facility level of care.

"Fiscal agent" means an agency or division within DMAS or
contracted by DMAS to handle employment, payroll, and tax
responsibilities on behalf of individuals who are receiving
consumer-directed personal care services and respite
services.

"Home and community-based waiver services" or "waiver
services" means the range of community support services
approved by the CMS pursuant to § 1915(c) of the Social
Security Act to be offered to persons who are elderly or
disabled who would otherwise require the level of care
provided in a nursing facilty. DMAS or the designated
preauthorization contractor shall only give preauthorization for
medically necessary Medicaid reimbursed home and
community care.

"Individual" means the person the services

established in these regulations.

receiving

"Instrumental activities of daily living" or "IADLs" means tasks
such as meal preparation, shopping, housekeeping and
laundry. An individual's degree of independence in performing
these activities is a part of determining appropriate level of
care and service needs.

"Medication monitoring" means an electronic device, which is
only available in conjunction with Personal Emergency
Response Systems, that enables certain individuals at high
risk of institutionalization to be reminded to take their
medications at the correct dosages and times.

"Participating provider" means an entity that meets the
standards and requirements set forth by DMAS and has a
current, signed provider participation agreement with DMAS.

"Personal care agency" means a participating provider that
provides personal care services.

"Personal care aide" means a person who provides personal
care services.

"Personal care services" means long-term maintenance or
support services necessary to enable the individual to remain
at or return home rather than enter a nursing facility. Personal
care services are provided to individuals in the areas of
activities of daily living, access to the community, monitoring
of self-administered medications or other medical needs, and
the monitoring of health status and physical condition. Where
the individual requires assistance with activities of daily living,
and where specified in the plan of care, such supportive
services may include assistance with instrumental activities of
daily living. Services may be provided in home and community
settings to enable an individual to maintain the health status
and functional skills necessary to live in the community or
participate in community activities.

"Personal emergency response system (PERS)" means an
electronic device and monitoring service that enable certain
individuals at high risk of institutionalization to secure help in
an emergency. PERS services are limited to those individuals
who live alone or are alone for significant parts of the day and
who have no regular caregiver for extended periods of time,
and who would otherwise require extensive routine
supervision.

"PERS provider" means a certified home health or a personal
care agency, a durable medical equipment provider, a
hospital, or a PERS manufacturer that has the ability to
provide PERS equipment, direct services (i.e., installation,
equipment maintenance, and services calls), and PERS
monitoring. PERS providers may also provide medication
monitoring.

"Plan of care" means the written plan developed by the
provider related solely to the specific services required by the
individual to ensure optimal health and safety while remaining
in the community.

"Preadmission screening" means the process to: (i) evaluate
the functional, nursing, and social supports of individuals
referred for preadmission screening; (ii) assist individuals in
determining what specific services the individuals need; (iii)
evaluate whether a service or a combination of existing
community services are available to meet the individuals’
needs; and (iv) refer individuals to the appropriate provider for
Medicaid-funded nursing facility or home and community-
based care for those individuals who meet nursing facility level
of care.
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"Preadmission Screening Committee/Team" means the entity
contracted with DMAS that is responsible for performing
preadmission screening pursuant to § 32.1-330 of the Code of
Virginia.'

["Primary caregiver" means the primary person who
consistently assumes the rule of providing direct care and
support of the individual to live successfully in the community
without compensation for providing such care. ]

"Respite care agency" or 'respite care facility" means a
participating provider that renders respite services.

"Respite services" means those short-term personal care
services provided to individuals who are unable to care for
themselves because of the absence of or need for the relief of
those unpaid caregivers who normally provide the care.

"State Plan for Medical Assistance" or "State Plan" means the
regulations identifying the covered groups, covered services
and their limitations, and provider reimbursement
methodologies as provided for under Title XIX of the Social
Security Act.

"Uniform Assessment Instrument” or "UAI" means the
standardized multidimensional questionnaire that is completed
by the Preadmission Screening Team that assesses an
individual's physical health, mental health, and social and
functional abilities to determine if the individual meets the
nursing facility level of care.

12 VAC 30-120-910. General coverage and requirements
for Elderly or Disabled with Consumer Direction Waiver
services.

A. EDCD Waiver services populations. Home and community-
based waiver services shall be available through a § 1915(c)
of the Social Security Act waiver for the following Medicaid-
eligible individuals who have been determined to be eligible
for waiver services and to require the level of care provided in
a nursing facility:

1. Individuals who are elderly as defined by § 1614 of the
Social Security Act; or

2. Individuals who are disabled as defined by § 1614 of the
Social Security Act.

B. Covered services.

1. Covered services shall include: adult day health care,
personal care (both consumer- and agency-directed),
respite services (both consumer-directed, agency-directed,
and facility-based), and PERS.

2. These services shall be medically appropriate and
medically necessary to maintain the individual in the
community and prevent institutionalization.

3. A recipient of EDCD Waiver services may receive
personal care (agency- and consumer-directed), respite
care (agency- and consumer-directed), adult day health
care, and PERS services in conjunction with hospice
services, regardless of whether the hospice provider
receives reimbursement from Medicare or Medicaid for the
services covered under the hospice benefit. Services under
this waiver will not be available to hospice recipients unless

the hospice can document the provision of at least 21 hours
per week of homemaker/home health aide services and that
the recipient needs personal care-type services that exceed
this amount.

4. Under this §1915(c) waiver, DMAS waives
88 1902(a)(10)(B) and (C) of the Social Security Act related
to comparability of services.

12 VAC 30-120-920. Individual eligibility requirements.

A. The Commonwealth has elected to cover low-income
families with children as described in § 1931 of the Social
Security Act; aged, blind, or disabled individuals who are
eligible under 42 CFR 435.121; optional categorically needy
individuals who are aged and disabled who have incomes at
80% of the federal poverty level; the special home and
community-based waiver group under 42 CFR 435.217; and
the medically needy groups specified in 42 CFR 435.320,
435.322, 435.324, and 435.330.

1. Under this waiver, the coverage groups authorized under
§1902(a)(10)(A)(i)(VI) of the Social Security Act will be
considered as if they were institutionalized for the purpose
of applying institutional deeming rules. All recipients under
the waiver must meet the financial and nonfinancial
Medicaid eligibility criteria and meet the institutional level of
care criteria. The deeming rules are applied to waiver
eligible individuals as if the individual were residing in an
institution or would require that level of care.

2. Virginia shall reduce its payment for home and
community-based services provided to an individual who is
eligible for Medicaid services under 42 CFR 435.217 by that
amount of the individual's total income (including amounts
disregarded in determining eligibility) that remains after
allowable deductions for personal maintenance needs,
deductions for other dependents, and medical needs have
been made, according to the guidelines in 42 CFR 435.735
and 8§ 1915(c)(3) of the Social Security Act as amended by
the Consolidated Omnibus Budget Reconciliation Act of
1986. DMAS will reduce its payment for home and
community-based waiver services by the amount that
remains after the following deductions:

a. For individuals to whom § 1924(d) applies (Virginia
waives the requirement for comparability pursuant to
§ 1902(a)(10)(B)), deduct the following in the respective
order:

(1) An amount for the maintenance needs of the
individual that is equal to the SSI income limit for one
individual. Working individuals have a greater need due
to expenses of employment; therefore, an additional
amount of income shall be deducted. Earned income
shall be deducted within the following limits: (i) for
individuals employed 20 hours or more per week,
earned income shall be disregarded up to a maximum
of both earned and unearned income up to 300% of
SSI and (i) for individuals employed at least eight but
less than 20 hours per week, earned income shall be
disregarded up to a maximum of both earned and
unearned income up to 200% of SSI. However, in no
case, shall the total amount of income (both earned

Virginia Register of Regulations

1640



Final Regulations

and unearned) that is disregarded for maintenance
exceed 300% of SSI. If the individual requires a
guardian or conservator who charges a fee, the fee, not
to exceed an amount greater than 5.0% of the
individual's total monthly income, is added to the
maintenance needs allowance. However, in no case
shall the total amount of the maintenance needs
allowance (basic allowance plus earned income
allowance plus guardianship fees) for the individual
exceed 300% of SSI. (The guardianship fee is not to
exceed 5.0% of the individual’s total monthly income.);

(2) For an individual with only a spouse at home, the
community spousal income allowance determined in
accordance with § 1924(d) of the Social Security Act;

(3) For an individual with a family at home, an
additional amount for the maintenance needs of the
family determined in accordance with § 1924(d) of the
Social Security Act; and

(4) Amounts for incurred expenses for medical or
remedial care that are not subject to payment by a third
party, including Medicare and other health insurance
premiums, deductibles, or coinsurance charges and
necessary medical or remedial care recognized under
the state law but not covered under the State Plan.

b. For individuals to whom 8§ 1924(d) of the Social
Security Act does not apply, deduct the following in the
respective order:

(1) An amount for the maintenance needs of the
individual that is equal to the SSI income limit for one
individual. Working individuals have a greater need due
to expenses of employment; therefore, an additional
amount of income shall be deducted. Earned income
shall be deducted within the following limits: (i) for
individuals employed 20 hours or more, earned income
shall be disregarded up to a maximum of 300% of SSI
and (ii) for individuals employed at least eight but less
than 20 hours, earned income shall be disregarded up
to a maximum of 200% of SSI. However, in no case,
shall the total amount of income (both earned and
unearned) that is disregarded for maintenance exceed
300% of SSI. If the individual requires a guardian or
conservator who charges a fee, the fee, not to exceed
an amount greater than 5.0% of the individual's total
monthly income, is added to the maintenance needs
allowance. However, in no case shall the total amount
of the maintenance needs allowance (basic allowance
plus earned income allowance plus guardianship fees)
for the individual exceed 300% of SSI. (The
guardianship fee is not to exceed 5.0% of the
individual’s total monthly income.);

(2) For an individual with a family at home, an
additional amount for the maintenance needs of the
family that shall be equal to the medically needy
income standard for a family of the same size; and

(3) Amounts for incurred expenses for medical or
remedial care that are not subject to payment by a third
party including Medicare and other health insurance

premiums, deductibles, or coinsurance charges and
necessary medical or remedial care recognized under
state law but not covered under the State Plan.

B. Assessment and authorization of home and community-
based services.

1. To ensure that Virginia's home and community-based
waiver programs serve only Medicaid eligible individuals
who would otherwise be placed in a nursing facility, home
and community-based waiver services shall be considered
only for individuals who are eligible for admission to a
nursing facility. Home and community-based waiver
services shall be the critical service to enable the individual
to remain at home and in the community rather than being
placed in a nursing facility.

2. The individual’s eligibility for home and community-based
services shall be determined by the Preadmission
Screening Team after completion of a thorough assessment
of the individual's needs and available support. If an
individual meets nursing facility criteria, the Preadmission
Screening Team shall provide the individual and
family/caregiver with the choice of Elderly or Disabled with
Consumer Direction Waiver services or nursing facility
placement.

3. The Preadmission Screening Team shall explore
alternative settings or services to provide the care needed
by the individual. When Medicaid-funded home and
community-based care services are determined to be the
critical services necessary to delay or avoid nursing facility
placement, the Preadmission Screening Team shall initiate
referrals for services.

4. Medicaid will not pay for any home and community-based
care services delivered prior to the individual establishing
Medicaid eligibility and prior to the date of the preadmission
screening by the Preadmission Screening Team and the
physician signature on the Medicaid Funded Long-Term
Care Services Authorization Form (DMAS-96).

5. Before Medicaid will assume payment responsibility of
home and community-based services, preauthorization
must be obtained from the designated preauthorization
contractor on all services requiring preauthorization.
Providers must submit all required information to the
designated preauthorization contractor within 10 business
days of initiating care [ or within 10 business days of
receiving verification of Medicaid eligibility from the local
DSS]. If the provider submits all required information to the
designated preauthorization contractor within 10 business
days of initiating care, services may be authorized
beginning from the date the provider initiated services but
not preceding the date of the physician’s signature on the
Medicaid Funded Long-Term Care Services Authorization
Form (DMAS-96). If the provider does not submit all
required information to the designated preauthorization
contractor within 10 business days of initiating care, the
services may be authorized beginning with the date all
required information was received by the designated
preauthorization contractor, but in no event preceding the
date of the Preadmission Screening Team physician’s
signature on the DMAS-96 form.
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6. Once services for the individual have been authorized by
the  designated preauthorization contractor,  the
provider/services facilitator will submit a Patient Information
Form (DMAS-122), along with a written confirmation of level
of care eligibility from the designated preauthorization
contractor, to the local DSS to determine financial eligibility
for the waiver program and any patient pay responsibilities.
After the provider/services facilitator has received written
notification of Medicaid eligibility by DSS and written
enrollment from the designated preauthorization contractor,
the provider/services facilitator shall inform the individual or
family/caregiver so that services may be initiated.

7. The provider/services facilitator with the most billable
hours must request an updated DMAS-122 form from the
local DSS annually and forward a copy of the updated
DMAS-122 form to all service providers when obtained.

8. Home and community-based care services shall not be
offered or provided to any individual who resides in a
nursing facility, an intermediate care facility for the mentally
retarded, a hospital, an assisted living facility licensed by
DSS or an Adult Foster Care provider certified by DSS, or a
group home licensed by the Department of Mental Health,
Mental Retardation and Substance Abuse Services.
Additionally, home and community-based care services
shall not be provided to any individual who resides outside
of the physical boundaries of the Commonwealth, with the
exception of brief periods of time as approved by DMAS or
the designated preauthorization contractor. Brief periods of
time may include, but are not necessarily restricted to,
vacation or illness.

C. Appeals. Recipient appeals shall be considered pursuant to
12 VAC 30-110-10 through 12 VAC 30-110-380. Provider
appeals shall be considered pursuant to 12 VAC 30-10-1000
and 12 VAC 30-20-500 through 12 VAC 30-20-560.

12 VAC 30-120-930. General requirements for home and
community-based participating providers.

A. Requests for participation will be screened by DMAS or the
designated DMAS contractor to determine whether the
provider applicant meets these basic requirements for
participation and demonstrates the abilities to perform, at a
minimum, the following activities:

1. Immediately notify DMAS in writing of any change in the
information that the provider previously submitted to DMAS;

2. Assure freedom of choice to individuals in seeking
services from any institution, pharmacy, practitioner, or
other provider qualified to perform the service or services
required and participating in the Medicaid Program at the
time the service or services are performed;

3. Assure the individual’'s freedom to refuse medical care,
treatment, and services;

4. Accept referrals for services only when staff is available
to initiate and perform such services on an ongoing basis;

5. Provide services and supplies to individuals in full
compliance with Title VI (42 USC § 2000d et seq.) of the
Civil Rights Act of 1964 which prohibits discrimination on
the grounds of race, color, religion, or national origin; the

Virginians with Disabilities Act (§ 51.5-1 et seq. of the Code
of Virginia); § 504 of the Rehabilitation Act of 1973 (29 USC
§ 794), which prohibits discrimination on the basis of a
disability; and the Americans with Disabilities Act of 1990
(42 USC § 12101 et seq.), which provides comprehensive
civil rights protections to individuals with disabilities in the
areas of employment, public accommodations, state and
local government services, and telecommunications;

6. Provide services and supplies to individuals of the same
quality and in the same mode of delivery as is provided to
the general public;

7. Submit charges to DMAS for the provision of services
and supplies to individuals in amounts not to exceed the
provider's usual and customary charges to the general
public and accept as payment in full the amount established
by DMAS payment methodology beginning with the
individual's authorization date for the waiver services;

8. Use only DMAS-designated forms for service
documentation. The provider must not alter the DMAS
forms in any manner unless approval from DMAS is
obtained prior to using the altered forms;

9. Use DMAS-designated billing forms for submission of
charges;

10. Not perform any type of direct marketing activities to
Medicaid individuals;

11. Maintain and retain business and professional records
sufficient to document fully and accurately the nature,
scope, and details of the services provided.

a. In general, such records shall be retained for at least
six years from the last date of service or as provided by
applicable federal and state laws, whichever period is
longer. However, if an audit is initiated within the required
retention period, the records shall be retained until the
audit is completed and every exception resolved. Records
of minors shall be kept for at least six years after such
minor has reached 18 years of age.

b. Policies regarding retention of records shall apply even
if the provider discontinues operation. DMAS shall be
notified in writing of the storage location and procedures
for obtaining records for review should the need arise.
The location, agent, or trustee shall be within the
Commonwealth;

12. Furnish information on request and in the form
requested to DMAS, the Attorney General of Virginia or his
authorized representatives, federal personnel, and the state
Medicaid Fraud Control Unit. The Commonwealth’s right of
access to provider agencies and records shall survive any
termination of the provider agreement;

13. Disclose, as requested by DMAS, all financial,
beneficial, ownership, equity, surety, or other interests in
any and all firms, corporations, partnerships, associations,
business enterprises, joint ventures, agencies, institutions,
or other legal entities providing any form of health care
services to recipients of Medicaid;
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14. Pursuant to 42 CFR 431.300 et seq., 12 VAC 30-20-90,
and any other applicable federal or state law, hold
confidential and use for authorized DMAS purposes only all
medical assistance information regarding individuals
served. A provider shall disclose information in his
possession only when the information is used in conjunction
with a claim for health benefits or the data is necessary for
the functioning of DMAS in conjunction with the cited laws;

15. When ownership of the provider changes, notify DMAS
in writing at least 15 calendar days before the date of
change;

16. Pursuant to §8§ 63.2-1509 and 63.2-1606 of the Code of
Virginia, if a participating provider knows or suspects that a
home and community-based waiver services individual is
being abused, neglected, or exploited, the party having
knowledge or suspicion of the abuse, neglect, or
exploitation must report this immediately from first
knowledge to the local DSS adult or child protective
services worker as applicable;

17. In addition to compliance with the general conditions
and requirements, adhere to the conditions of participation
outlined in the individual provider's participation agreements
and in the applicable DMAS provider manual. DMAS shall
conduct ongoing monitoring of compliance with provider's
participation standards and DMAS policies. A provider’s
noncompliance with DMAS policies and procedures may
result in a retraction of Medicaid payment or termination of
the provider agreement, or both; and

18. Meet minimum qualifications of staff. All employees
must have a satisfactory work record, as evidenced by
references from prior job experience, including no evidence
of abuse, neglect, or exploitation of incapacitated or older
adults and children. The criminal record check shall be
available for review by DMAS staff who are authorized by
the agency to review these files. DMAS will not reimburse
the provider for any services provided by an employee who
has committed a barrier crime as defined herein. Providers
are responsible for complying with § 32.1-162.9:1 of the
Code of Virginia regarding criminal record checks.

B. For DMAS to approve provider agreements with home and
community-based waiver providers, providers must meet
staffing, financial solvency, disclosure of ownership, and
assurance of comparability of services requirements as
specified in the applicable provider manual.

C. The individual shall have the option of selecting the
provider of his choice from among those providers who are
approved and who can appropriately meet his needs.

D. A participating provider may voluntarily terminate his
participation in Medicaid by providing 30 days' written
notification.

E. DMAS may terminate at-will a provider's participation
agreement on 30 days' written notice as specified in the
DMAS participation agreement. DMAS may immediately
terminate a provider’s participation agreement if the provider
is no longer eligible to participate in the Medicaid program.
Such action precludes further payment by DMAS for services

provided to individuals on or after the date specified in the
termination notice.

F. A provider shall have the right to appeal adverse actions
taken by DMAS. Provider appeals shall be considered
pursuant to 12 VAC 30-10-1000 and 12 VAC 30-20-500
through 12 VAC 30-20-560.

G. The Medicaid provider agreement shall terminate upon
conviction of the provider of a felony pursuant to § 32.1-325 of
the Code of Virginia. A provider convicted of a felony in
Virginia or in any other of the 50 states, the District of
Columbia or, the U.S. territories, must, within 30 days, notify
the Virginia Medicaid Program of this conviction and relinquish
the provider agreement.

H. The provider/services facilitator is responsible for the
Patient Information Form (DMAS-122). The service
provider/services facilitator's provider shall notify the
designated preauthorization contractor [, the local DSS, ] and
DMAS, in writing, when any of the following circumstances
occur. Furthermore, it shall be the responsibility of the
designated preauthorization contractor to update DMAS, as
requested, when any of the following events occur:

1. Home and community-based waiver services are
implemented;

2. An individual dies;
3. Anindividual is discharged from EDCD waiver services;

4. Any other circumstances (including hospitalization) that
cause home and community-based waiver services to
cease or be interrupted for more than 30 days; or

5. The initial selection by the individual or family/caregiver of
a provider/services facilitator to provide services, or a
change by the individual or family/caregiver of a
provider/services facilitator, if it affects the individual’s
patient pay amount.

I. Changes or termination of services.

1. The provider may decrease the amount of authorized
care if the revised plan of care is appropriate and based on
the needs of the individual. If the individual disagrees with
the proposed decrease, the individual has the right to
appeal to DMAS. The participating provider is responsible
for developing the new plan of care and calculating the new
hours of service delivery. The individual or person
responsible for supervising the individual's care shall
discuss the decrease in care with the individual or
family/caregiver, document the conversation in the
individual's  record, and notify the designated
preauthorization contractor [and. The preauthorization
contractor will notify ] the individual or family of the change
by letter. This letter shall clearly state the individual’'s right
to appeal.

2. If a change in the individual's condition necessitates an
increase in care, the participating provider must assess the
need for increase and, if appropriate, develop a plan of care
for services to meet the changed needs. The provider may
implement the increase in personal/respite care hours
without approval from DMAS, or the designated
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preauthorization contractor, if the amount of services does either as the sole home and community-based care service or
not exceed the amount established by DMAS, or the in conjunction with personal care (agency- or consumer-
designated preauthorization contractor, as the maximum for  directed), respite care (agency- or consumer-directed), or
the level of care designated for that individual on the plan of  PERS.

care. Any increase to an individual's plan of care that
exceeds the number of hours allowed for that individual's
level of care or any change in the individual's level of care
must be preauthorized by DMAS or the designated
preauthorization contractor [and be accompanied by
adequate documentation justifying the increase ].

3. In an emergency situation when the health and safety of
the individual or provider personnel is endangered, DMAS,
or the designated preauthorization contractor, must be
notified prior to discontinuing services. The written
notification period shall not be required. If appropriate, the
local DSS adult or child protective services department
must be notified immediately.

4. In a nonemergency situation, i.e., when the health and
safety of the individual or provider personnel is not
endangered, the participating provider, other than a PERS
provider, shall give the individual or family/caregiver, or
both, at least 10 days' written notification plus three days for
mailing of the intent to discontinue services. The notification
letter shall provide the reasons for and the effective date the
provider is discontinuing services. The effective date shall
be at least 10 days plus three days for mailing from the date
of the notification letter. A PERS provider shall give the
individual or family/caregiver at least 14 days' prior written
notification of the intent to discontinue services. The letter
shall provide the reasons for and the effective date of the
action. The effective date shall be at least 14 days from the
date of the notification letter.

5. In the case of termination of home and community-based
waiver services by DMAS or the designated
preauthorization contractor, individuals shall be notified of
their appeal rights pursuant to 12 VAC 30-110. DMAS, or
the designated preauthorization contractor, has the
responsibility and the authority to terminate the receipt of
home and community-based care services by the individual
for any of the following reasons:

a. The home and community-based care services are no
longer the critical alternative to prevent or delay
institutional placement;

b. The individual is no longer eligible for Medicaid;

c. The individual no longer meets the nursing facility
criteria; or

d. The individual's environment does not provide for his
health, safety, and welfare.

J. DMAS will conduct annual level-of-care reviews for all
waiver recipients.

12 VAC 30-120-940. Adult day health care services.

A. This section contains specific requirements governing the
provision of adult day health care (ADHC).

B. Adult day health care services may be offered to individuals
in an ADHC setting. Adult day health care may be offered

C. Special provider participation conditions. In order to be a
participating provider, the adult day health care center shall:

1. Be an adult day care center licensed by DSS. A copy of
the current license shall be available to DMAS for
verification purposes prior to the applicant's enrollment as a
Medicaid provider and shall be available for DMAS review;

2. Adhere to DSS adult day health care center standards;

3. Adhere to and meet the following DMAS special
participation standards that are imposed in addition to DSS
standards:

a. Provide a separate room or an area equipped with one
bed, cot, or recliner for every 12 Medicaid adult day
health care participants;

b. Employ sufficient interdisciplinary staff to adequately
meet the health, maintenance, and safety needs of each
participant;

¢. Maintain a minimum staff-to-participant ratio of at least
one staff member to every six participants. This includes
Medicaid and other participants;

d. Provide at least two staff members awake and on duty
at the ADHC at all times when there are Medicaid
participants in attendance;

e. In the absence of the director, designate the activities
director, registered nurse, or therapist to supervise the
program;

f. May include volunteers in the staff-to-participant ratio if
these volunteers meet the qualifications and training
requirements for compensated employees, and, for each
volunteer so counted, include at least one compensated
employee in the staff-to-participant ratio;

g. For any center that is co-located with another facility,
count only its own separate identifiable staff in the
center's staff-to-participant ratio; and

h. Employ the following:

(1) A director who shall be responsible for overall
management of the center's programs. The director
shall be the provider contact person for DMAS and the
designated preauthorization contractor and shall be
responsible for responding to communication from
DMAS and the designated preauthorization contractor.

(a) The director shall be responsible for assuring the
development of the plan of care for adult day health
care individuals. The director has ultimate
responsibility for directing the center program and
supervision of its employees. The director can also
serve as the activities director if they meet the
qualifications for that position.

(b) The director shall assign himself, the activities
director, registered nurse or therapist to act as adult
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day health care coordinator for each participant and
shall document in the participant’s file the identity of
the care coordinator. The adult day health care
coordinator shall be responsible for management of
the participant’'s plan of care and for its review with
the program aides.

(c) The director shall meet the qualifications specified
in the DSS standards for adult day health care for
directors.

(2) An activities director who shall be responsible for
directing recreational and social activities for the adult
day health care participants. The activities director
shall:

(@) Have a minimum of 48 semester hours or 72
quarter hours of postsecondary education from an
accredited college or university with a major in
recreational therapy, occupational therapy, or a
related field such as art, music, or physical
education; and

(b) Have one year of related experience, which may
include work in an acute care hospital, rehabilitation
hospital, nursing facility, or have completed a course
of study including any prescribed internship in
occupational, physical, and recreational therapy or
music, dance, art therapy, or physical education.

(3) Program aides who shall be responsible for overall
care and maintenance of the participant (assistance
with activities of daily living, social/recreational
activities, and other health and therapeutic-related
activities). Each program aide hired by the provider
shall be screened to ensure compliance with
qualifications required by DMAS. The aide shall, at a
minimum, have the following qualifications:

[ (@) Be at least 10 years of age or older; ]

[ &) (b) ] Be able to read and write in English to the
degree necessary to perform the tasks expected,;

[ {b} (c) ] Be physically able to do the work;

[¢¢) (d)] Have satisfactorily completed an
educational curriculum related to the needs of the
elderly and disabled. Acceptable curriculums are
offered by educational institutions, nursing facilities,
and hospitals. Training consistent with DMAS training
guidelines may also be given by the center's
professional staff. Curriculum titles include: Nurses
Aide, Geriatric Nursing Assistant, and Home Health
Aide. Documentation of successful completion shall
be maintained in the aide's personnel file and be
available for review by DMAS staff who are
authorized by DMAS to review these files. Prior to
assigning a program aide to a participant, the ADHC
shall ensure that the aide has satisfactorily
completed a DMAS-approved training program.

(4) A registered nurse (RN) employed or contracted
with the center who shall be responsible for
administering to and monitoring the health needs of the
participants. The nurse shall be responsible for the

planning and implementation of the plan of care
involving multiple services where specialized health
care knowledge is needed. The nurse shall be present
a minimum of eight hours each month at the center.
DMAS may require the nurse's presence at the adult
day health care center for more than this minimum
standard depending on the number of participants in
attendance and according to the medical and nursing
needs of the participants. Although DMAS does not
require that the registered nurse be a full-time staff
position, there shall be a registered nurse available,
either in person or by telephone, to the center's
participants and staff during all times that the center is
in operation. The registered nurse shall:

(a) Be registered and licensed as a registered nurse
to practice nursing in the Commonwealth; and

(b) Have two years of related clinical experience,
which may include work in an acute care hospital,
public  health clinic,c home health agency,
rehabilitation hospital, nursing facility, or as an LPN.

D. Service responsibilities of the adult day health care center
and staff shall be:

1. Aide responsibilities. The aide shall be responsible for
assisting with activities of daily living, supervising the
participant, and assisting with the management of the
participant’s plan of care.

2. RN responsibilities. The RN shall be responsible for:

a. Providing periodic evaluation of the nursing needs of
each participant;

b. Providing the indicated nursing care and treatment;
and

c. Monitoring, recording, and administering of prescribed
medications or supervising the participant in self-
administered medication.

3. Rehabilitation services coordination responsibilities.
These services are designed to ensure the participant
receives all rehabilitative services deemed necessary to
improve or maintain independent functioning, to include the
coordination and implementation of physical therapy,
occupational therapy, and speech-language therapy.
Rendering of the specific rehabilitative therapy is not
included in the center's fee for services but must be
rendered as a separate service by a rehabilitative provider.

4. Nutrition responsibilities. The center shall provide one
meal per day that supplies one-third of the daily nutritional
requirements established by the U.S. Department of
Agriculture. Special diets and counseling shall be provided
to Medicaid participants as necessary.

5. Adult day health care coordination. The designated adult
day health care coordinator shall coordinate the delivery of
the activities as prescribed in the participants’ plans of care
and keep them updated, record 30-day progress notes, and
review the participants’ daily records each week. If the
individual's condition changes more frequently, more
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frequent reviews and recording of progress notes shall be  B. Service description. Personal care services are comprised
required to reflect the participant’s changing condition. of hands-on care of either a supportive or health-based nature

6. Recreation and social activities responsibilities. The
center shall provide planned recreational and social
activities suited to the individuals’ needs and designed to
encourage physical exercise, prevent deterioration of the
individual's condition, and stimulate social interaction.

and may include, but are not limited to, assistance with
activities of daily living, access to the community, monitoring
of self-administered medications or other medical needs, and
the monitoring of health status and physical condition. Where
the individual requires assistance with activities of daily living,
and where specified in the plan of care, such supportive

E. Documentation required. The ADHC shall maintain all ~ Services may include assistance with instrumental activities of
records of each Medicaid participant. These records shall be ~ daily living. This service does not include skilled nursing
reviewed periodically by DMAS staff who are authorized by  services with the exception of skilled nursing tasks (e.g.,

DMAS to review these files. At a minimum, these records shall ~ Catheterization) that may be delegated pursuant to 18 VAC
contain: 90-20-420 through 18 VAC 90-20-460. It may be provided in a
) home and community setting to enable an individual to

1. The Long-Term Care Uniform Assessment Instrument,  maintain the health status and functional skills necessary to
the Medicaid Funded Long-Term Care Service jive in the community or participate in community activities.
Authorization Form (DMAS-96), the Screening Team Plan  pgrsonal care may be offered either as the sole home and

of Care for Medicaid-Funded Long-Term Care form (DMAS-  community-based care service or in conjunction with adult day

97), the DMAS-101A and the DMAS-101B forms (if  peaith care, respite care (agency-or consumer-directed), or
applicable), and the most recent patient information from  pgRrs.

the DMAS-122 form;

o . C. Criteria. In order to qualify for these services, the individual
2. Interdisciplinary plans of care developed by the ADHC's  myst demonstrate a need for care with activities of daily living.

director, registered nurse, or therapist and relevant support
persons, in conjunction with the participant;

3. Documentation of interdisciplinary staff meetings that
shall be held at least every three months to reassess each
participant and evaluate the adequacy of the adult day
health care plan of care and make any necessary revisions;

4. At a minimum, 30-day goal oriented progress notes
recorded by the designated adult day health care
coordinator. If a participant’s condition and treatment plan
changes more often, progress notes shall be written more
frequently than every 30 days;

5. The rehabilitative progress report and updated treatment
plan from all professional disciplines involved in the
participant’s care obtained every 30 days (physical therapy,
speech therapy, occupational therapy, home health, and
others);

6. Daily records of services provided. The daily record shall
contain the specific services delivered by ADHC staff. The
record shall also contain the arrival and departure times of
the participant and be signed weekly by the director,
activities director, registered nurse, or therapist employed
by the center. The daily record shall be completed on a
daily basis, neither before nor after the date of services
delivery. At least once a week, a staff member shall chart
significant comments regarding care given to the
participant. If the staff member writing comments is different
from the staff signing the weekly record, that staff member
shall sign the weekly comments. A copy of this record must
be given to the participant or family/caregiver weekly; and

7. All correspondence to the individual, DMAS, and the
designated preauthorization contractor.

12 VAC 30-120-950. Agency-directed personal care
services.

A. This section contains requirements governing the provision
of agency-directed personal care services.

1. DMAS will also pay, consistent with the approved plan of
care, for personal care that the personal care aide provides
to the enrolled individual to assist him at work or
postsecondary school. DMAS will not duplicate services that
are required as a reasonable accommodation as a part of
the Americans with Disabilities Act (ADA) (42 USC
88 12131 through 12165) or the Rehabilitation Act of 1973.

2. DMAS or the designated preauthorization contractor will
review the individual's needs and the complexity of the
disability, as applicable, when determining the services that
will be provided to him in the workplace or postsecondary
school or both.

3. DMAS will not pay for the personal care aide to assist the
enrolled individual with any functions related to the
individual completing his job or postsecondary school
functions or for supervision time during work or school or
both.

4. There shall be a limit of eight hours per 24-hour day for
supervision services.

5. The provider must develop an individualized plan of care
that addresses the individual's needs at home and work and
in the community.

D. Special provider participation conditions. The personal care
provider shall:

1. Operate from a business office.

2. Employ persons who have a satisfactory work record, as
evidenced by references from prior job experience,
including no evidence of abuse, neglect, or exploitation of
incapacitated or older adults and children. Providers are
responsible for complying with § 32.1-162.9:1 of the Code
of Virginia regarding criminal record checks. The criminal
record check shall be available for review by DMAS staff
who are authorized by DMAS to review these files.
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3. [ Empley Hire employees ] (or contract with) and directly
supervise a registered nurse who will provide ongoing
supervision of all personal care aides.

a. The registered nurse shall be currently licensed to
practice in the Commonwealth as an RN and have at
least two years of related clinical nursing experience,
which may include work in an acute care hospital, public
health clinic, home health agency, rehabilitation hospital,
nursing facility, or as a licensed practical nurse (LPN).

b. The registered nurse supervisor shall make an initial
home assessment visit on or before the start of care for
all individuals admitted to personal care, when an
individual is readmitted after being discharged from
services, or if he is transferred from another provider,
ADHC, or from a consumer-directed services program.

c. The registered nurse supervisor shall make supervisory
visits as often as needed, but no fewer visits than
provided as follows, to ensure both quality and
appropriateness of services:

(1) A minimum frequency of these visits is every 30
days for individuals with a cognitive impairment and
every 90 days for individuals who do not have a
cognitive impairment, as defined herein. The provider
agency shall have the responsibility of determining if
30-day registered nurse supervisory visits are
appropriate for the individual.

(2) The initial home assessment visit by the registered
nurse shall be conducted to create the plan of care and
assess the individual's needs. The registered nurse
shall return for a follow-up visit within 30 days after the
initial visit to assess the individual's needs and make a
final determination that there is no cognitive
impairment. This determination must be documented in
the individual's record by the registered nurse.
Individuals who are determined to have a cognitive
impairment will continue to have supervisory visits
every 30 days.

(3) If there is no cognitive impairment, the registered
nurse may give the individual or family/caregiver the
option of having the supervisory visit every 90 days or
any increment in between, not to exceed 90 days, or
the provider may choose to continue the 30-day
supervisory visits based on the needs of the individual.
The registered nurse supervisor must document in the
individual's record this conversation and the option that
was chosen. The individual or the family/caregiver must
sign and date this document.

(4) If an individual's personal care aide is supervised by
the provider's registered nurse supervisor less
frequently than every 30 days and DMAS, or the
designated preauthorization contractor, determines that
the individual's health, safety, or welfare is in jeopardy,
DMAS, or the designated preauthorization contractor,
may require the provider's registered nurse supervisor
to supervise the personal care aide every 30 days or
more frequently than has been determined by the

registered nurse supervisor. This will be documented
by the provider and entered in the individual's record.

d. During visits to the individual's home, a registered
nurse supervisor shall observe, evaluate, and document
the adequacy and appropriateness of personal care
services with regard to the individual's current functioning
status, and medical and social needs. The personal care
aide’s record shall be reviewed and the individual's or
family's/caregiver’s satisfaction with the type and amount
of services discussed. The registered nurse supervisor’s
summary shall note:

(1) Whether personal care services continue to be
appropriate;

(2) Whether the plan of care is adequate to meet the
individual's needs or if changes are indicated in the
plan;

(3) Any special tasks performed by the personal care
aide and the personal care aide's qualifications to
perform these tasks;

(4) The individual's satisfaction with the services;

(5) Whether the individual has been hospitalized or
there has been a change in the medical condition or
functional status of the individual;

(6) Other services received by the individual and the
amount; and

(7) The presence or absence of the personal care aide
in the home during the registered nurse supervisor's
visit.
e. A registered nurse supervisor shall be available to the
personal care aide for conferences pertaining to
individuals being served by the aide and shall be
available to the aide by telephone at all times that the
aide is providing services to individuals.

f. The registered nurse supervisor shall evaluate the
personal care aide's performance and the individual's
needs to identify any insufficiencies in the personal care
aide's abilities to function competently and shall provide
training as indicated. This shall be documented in the
individual's record.

g. If there is a delay in the registered nurses' supervisory
visits because the individual was unavailable, the reason
for the delay must be documented in the individual's
record.

4. Employ and directly supervise personal care aides who
provide direct care to individuals. Each aide hired for
personal care shall be evaluated by the provider agency to
ensure compliance with qualifications required by DMAS.
Each personal care aide shall:

[ a. Be at least 18 years of age or older; ]

[ a- b.] Be able to read and write in English to the degree
necessary to perform the expected tasks;

[b- c.] Complete a minimum of 40 hours of training
consistent with DMAS standards. Prior to assigning an
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aide to an individual, the provider agency shall ensure
that the personal care aide has satisfactorily completed a
DMAS-approved training program consistent with DMAS
standards;

[ &= d. ] Be physically able to do the work; and

[d- e.] Not be (i) the parents of minor children who are
receiving waiver services or (i) spouses of individuals
who are receiving waiver services.

Payment may be made for services furnished by other family
members when there is objective written documentation as to
why there are no other providers or aides available to provide
the care. These family members must meet the same
requirements as personal care aides who are not family
members.

E. Required documentation for individuals' records. The
provider shall maintain all records for each individual receiving
personal care services. These records shall be separate from
those of honhome and community-based care services, such
as companion or home health services. These records shall
be reviewed periodically by DMAS. At a minimum, the record
shall contain:

1. The most recently updated Long-Term Care Uniform
Assessment Instrument, the Medicaid Funded Long-Term
Care Service Authorization Form (DMAS-96), the Screening
Team Plan of Care for Medicaid-Funded Long-Term Care
(DMAS-97), all Provider Agency Plans of Care (DMAS-
97A), all Patient Information Forms (DMAS-122), and all
DMAS-101A and 101B forms (if applicable);

2. The initial assessment by a registered nurse or a RN
supervisor completed prior to or on the date that services
are initiated;

3. Registered nurse supervisor’s notes recorded and dated
during significant contacts with the personal care aide and
during supervisory visits to the individual's home;

4. All correspondence to the individual, DMAS, and the
designated preauthorization contractor;

5. Reassessments made during the provision of services;

6. Significant contacts made with family/caregivers,
physicians, DMAS, the designated preauthorization
contractor, formal, informal services providers and all

professionals related to the individual's Medicaid services or
medical care;

7. All personal care aides’ records (DMAS-90). The
personal care aide record shall contain:

a. The specific services delivered to the individual by the
aide and his responses to this service;

b. The personal care aide's daily arrival and departure
times;

c. The aide's weekly comments or observations about the
individual, including observations of the individual's
physical and emotional condition, daily activities, and
responses to services rendered; and

d. The personal care aide's and individual's or responsible
caregiver's weekly signatures, including the date, to verify
that personal care services have been rendered during
that week as documented in the record. An employee of
the provider cannot sign for the individual unless he is a
family/caregiver of the individual. This family member
cannot be the same family member who is providing the
service. Signatures, times and dates shall not be placed
on the personal care aide record prior to the last date that
the services are actually delivered; and

8. All of the individual’'s progress reports.

12 VAC 30-120-960.
services.

Agency-directed respite care

A. This section contains requirements governing the provision
of agency-directed respite care services.

B. Agency-directed respite care services are comprised of
hands-on care of either a supportive or health-related nature
and may include, but are not limited to, assistance with
activities of daily living, access to the community, monitoring
of self-administration of medications or other medical needs,
monitoring health status and physical condition, and personal
care services provided in a work environment. Where the
individual requires assistance with activities of daily living, and
where specified in the plan of care, such supportive services
may include assistance with instrumental activities of daily
living. This service does not include skilled nursing services
with the exception of skilled nursing tasks (e.g.,
catheterization) that may be delegated pursuant to 18 VAC
90-20-420 through 18 VAC 90-20-460.

C. General. Respite care may only be offered to individuals
who have a primary caregiver [ living—in—the—heme] who
requires temporary relief to avoid institutionalization of the
individual. Respite care services may be provided in the
individual’'s home or place of residence, or a facility licensed
as a nursing facilty and enrolled in Medicaid. The
authorization of respite care (agency-directed and consumer-
directed) is limited to a total of 720 hours per calendar year
per individual. Reimbursement shall be made on an hourly
basis.

D. Special provider participation conditions. To be approved
as a respite care provider with DMAS, the respite care
provider shall:

1. Operate from a business office.

2. Have employees who have satisfactory work records, as
evidenced by references from prior job experience,
including no evidence of abuse, neglect, or exploitation of
incapacitated or older adults and children. Providers are
responsible for complying with § 32.1-162.9:1 of the Code
of Virginia regarding criminal record checks. The criminal
record check shall be available for review by DMAS staff
who are authorized by the agency to review these files.
DMAS will not reimburse the provider for any services
provided by an employee who has committed a barrier
crime.
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3. Employ (or contract with) and directly supervise a
registered nurse who will provide ongoing supervision of all
respite care aides/LPNs.

a. The registered nurse supervisor shall be currently
licensed to practice in the Commonwealth as an RN and
have at least two years of related clinical nursing
experience, which may include work in an acute care
hospital, public health clinic, home health agency,
rehabilitation hospital, nursing facility, or as an LPN.

b. Based on continuing evaluations of the aide’s/LPN'’s
performance and the individual's needs, the registered
nurse supervisor shall identify any insufficiencies in the
aide's/LPN’s abilities to function competently and shall
provide training as indicated.

c. The registered nurse supervisor shall make an initial
home assessment visit on or before the start of care for
any individual admitted to respite care.

d. A registered nurse supervisor shall make supervisory
visits as often as needed to ensure both quality and
appropriateness of services.

(1) When respite care services are received on a
routine basis, the minimum acceptable frequency of
these supervisory visits shall be every 30 to 90 days
dependent on the cognitive status of the individual. If
an individual is also receiving personal care services,
the respite care RN supervisory visit may coincide with
the personal care RN supervisory visits.

(2) When respite care services are not received on a
routine basis, but are episodic in nature, a registered
nurse supervisor shall not be required to conduct a
supervisory visit every 30 to 90 days. Instead, a
registered nurse supervisor shall conduct the initial
home assessment visit with the aide/LPN on or before
the start of care and make a second home visit during
the second respite care visit. If an individual is also
receiving personal care services, the respite care RN
supervisory visit may coincide with the personal care
RN supervisory visit.

(3) When respite care services are routine in nature
and offered in conjunction with personal care, the RN
supervisory visit conducted for personal care services
may serve as the registered nurse supervisory visit for
respite care. However, the registered nurse supervisor
shall document supervision of respite care separately
from the personal care documentation. For this
purpose, the same individual record can be used with a
separate section for respite care documentation.

e. During visits to the individual's home, the registered
nurse supervisor shall observe, evaluate, and document
the adequacy and appropriateness of respite care
services with regard to the individual's current functioning
status and medical and social needs. The aide's/LPN'’s
record shall be reviewed along with the individual's or
family's satisfaction with the type and amount of services
discussed. The registered nurse supervisor shall
document in a summary note:

(1) Whether respite care services continue to be
appropriate;

(2) Whether the plan of care is adequate to meet the
individual's needs or if changes need to be made to the
plan of care;

(3) The individual's satisfaction with the services;

(4) Any hospitalization or change in the medical
condition or functioning status of the individual;

(5) Other services received by the individual and the
amount of the services received; and

(6) The presence or absence of the aide/LPN in the
home during the RN supervisory visit.

f. An RN supervisor shall be available to the aide/LPN for
conference pertaining to individuals being served by the
aide/LPN and shall be available to the aide/LPN by
telephone at all times that the aide/LPN is providing
services to respite care individuals.

g. If there is a delay in the registered nurse's supervisory
visits because the individual is unavailable, the reason for
the delay must be documented in the individual's record.

4. Employ and directly supervise aides/LPNs who provide
direct care to respite care individuals. Each aide/LPN hired
by the provider shall be evaluated by the provider to ensure
compliance with qualifications as required by DMAS. Each
aide must:

a. Be at least 18 years of age or older;
b. Be physically able to do the work;

c. Be able to read and write in English to the degree
necessary to perform the tasks expected,;

d. Have completed a minimum of 40 hours of DMAS-
approved training consistent with DMAS standards. Prior
to assigning an aide to an individual, the provider shall
ensure that the aide has satisfactorily completed a
training program consistent with DMAS standards; and

e. Be evaluated in his job performance by the registered
nurse supervisor.

Respite care aides may not be the parents of [ individuals
who-are-miners—or-the-individuals'speuses minor children
who are receiving waiver services or spouses of individuals
who are receiving waiver services ]. Payment may not be
made for services furnished by other family members living
under the same roof as the individual receiving services
unless there is objective written documentation as to why
there are no other providers or aides available to provide
the care. Family members who are approved to provide
paid respite services must meet the qualifications for respite
care aides.

5. Employ a licensed practical nurse (LPN) to perform
skilled respite care services. Such services shall be
reimbursed by DMAS under the following circumstances:

a. The individual has a need for routine skilled care that
cannot be provided by unlicensed personnel. These
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individuals would typically require a skilled level of care if
in a nursing facility (e.g., individuals on a ventilator,
individuals requiring nasogastric or gastrostomy feedings,
etc.);

b. No other individual in the individual's support system is
willing and able to supply the skilled component of the
individual's care during the caregiver's absence; and

c. The individual is unable to receive skilled nursing visits
from any other source that could provide the skilled care
usually given by the caregiver.

The provider must document in the individual's record the
circumstances that require the provision of services by an
LPN. When an LPN is required, the LPN must also provide
any of the services normally provided by an aide.

E. Required documentation for individuals' records. The
provider shall maintain all records of each individual receiving
respite services. These records shall be separated from those
of nonhome and community-based care services, such as
companion or home health services. These records shall be
reviewed periodically by the DMAS staff who are authorized
by DMAS to review these files. At a minimum these records
shall contain:

1. The most recently updated Long-Term Care Uniform
Assessment Instrument, the Medicaid Funded Long-Term
Care Service Authorization Form (DMAS-96), the Screening
Team Plan of Care for Medicaid-Funded Long-Term Care
(DMAS-97), all respite care assessments and plans of care,
all aide records (DMAS-90), all LPN skilled respite records
(DMAS-90A), all Patient Information Forms (DMAS-122),
and all DMAS-101A and DMAS-101B forms, as applicable;

2. The physician’s order for services, obtained prior to the
service begin date and updated every six months;

3. The initial assessment by a registered nurse completed
prior to or on the date services are initiated;

4. Registered nurse supervisor's notes recorded and dated
during significant contacts with the care aide and during
supervisory visits to the individual's home;

5. All correspondence to the recipient, DMAS, and the
designated preauthorization contractor;

6. Reassessments made during the provision of services;

7. Significant contacts made with family, physicians, DMAS,
the designated preauthorization contractor, formal and
informal services providers, and all professionals related to
the individual's Medicaid services or medical care; and

8. All respite care records. The respite care record shall
contain:

a. The specific services delivered to the individual by the
aide or LPN and his response to this service;

b. The daily arrival and departure times of the aide or
LPN for respite care services;

c. Comments or observations recorded weekly about the
individual. Aide or LPN comments shall include but not be
limited to observation of the individual's physical and

emotional condition, daily activities, and the individual's
response to services rendered,;

d. The signatures of the aide or LPN, and the individual,
once each week to verify that respite care services have
been rendered. Signature, times, and dates shall not be
placed on the aide’s record prior to the last date of the
week that the services are delivered. If the individual is
unable to sign the aide record, it must be documented in
his record how or who will sign in his place. An employee
of the provider shall not sign for the individual unless he is
a family member or legal guardian of the recipient; and

e. All individual progress reports.

Documentation signed by the LPN must be reviewed and
signed by the supervising RN.

12 VAC 30-120-970.
system (PERS).

Personal emergency response

A. Service description. PERS is a service that monitors
individual safety in the home and provides access to
emergency assistance for medical or environmental
emergencies through the provision of a two-way voice
communication system that dials a 24-hour response or
monitoring center upon activation and via the individual's
home telephone line. PERS may also include medication
monitoring devices.

B. Standards for PERS equipment. All PERS equipment must
be approved by the Federal Communications Commission
and meet the Underwriters’ Laboratories, Inc. (UL) safety
standard Number 1635 for digital alarm communicator system
units and Number 1637 for home health care signaling
equipment. The UL listing mark on the equipment will be
accepted as evidence of the equipment’s compliance with
such standard. The PERS device must be automatically reset
by the response center after each activation, ensuring that
subsequent signals can be transmitted without requiring
manual reset by the recipient.

C. Criteria. PERS services are limited to those individuals
ages 14 and older who live alone or are alone for significant
parts of the day and who have no regular caregiver for
extended periods of time and who would otherwise require
extensive routine supervision. PERS may only be provided in
conjunction with personal care (agency- or
consumer-directed), respite (agency- or consumer-directed),
or adult day health care. An individual may not receive PERS
if he has a cognitive impairment as defined in 12 VAC 30-120-
900.

1. PERS can be authorized when there is no one else, other
than the individual, in the home who is competent and
continuously available to call for help in an emergency. If
the individual's caregiver has a business in the home, such
as, but not limited to, a day care center, PERS will only be
approved if the individual is evaluated as being dependent
in the categories of "Behavior Pattern" and "Orientation" on
the Uniform Assessment Instrument (UAI).

2. Medication monitoring units must be physician ordered.
In order to receive medication monitoring services, an
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individual must also receive PERS services. The physician
orders must be maintained in the individual’s file.

D. Services units and services limitations.

1. A unit of service shall include administrative costs, time,
labor, and supplies associated with the installation,
maintenance, adjustments, and monitoring of the PERS. A
unit of service [ is equals ] the one-month rental [ price-as of
PERS, the price of which is ] set by DMAS. The one-time
installation of the unit includes installation, account
activation, and individual and caregiver instruction. The one-
time installation fee shall also include the cost of the
removal of the PERS equipment.

2. PERS service must be capable of being activated by a
remote wireless device and be connected to the individual's
telephone line. The PERS console unit must provide hands-
free voice-to-voice communication with the response center.
The activating device must be waterproof, automatically
transmit to the response center an activator low battery alert
signal prior to the battery losing power, and be able to be
worn by the individual.

3. In cases where medication monitoring units must be filled
by the provider, the person filing the unit must be a
registered nurse, a licensed practical nurse, or a licensed
pharmacist. The units can be refilled every 14 days. There
must be documentation of this in the individual’s record.

E. Provider requirements. In addition to meeting the general
conditions and requirements for home and community-based
waiver participating providers as specified in 12 VAC 30-120-
930, PERS providers must also meet the following
qualifications and requirements:

1. A PERS provider must be either a personal care agency,
a durable medical equipment provider, a hospital, a licensed
home health provider, or a PERS manufacturer. All such
providers shall have the ability to provide PERS equipment,
direct services (i.e., installation, equipment maintenance,
and service calls), and PERS monitoring;

2. The PERS provider must provide an emergency
response center with fully trained operators who are
capable of (i) receiving signals for help from an individual's
PERS equipment 24 hours a day, 365 or 366 days per year
as appropriate; (ii) determining whether an emergency
exists; and (iii) notifying an emergency response
organization or an emergency responder that the PERS
individual needs emergency help;

3. A PERS provider must comply with all applicable Virginia
statutes, all applicable regulations of DMAS, and all other
governmental agencies having jurisdiction over the services
to be performed;

4. The PERS provider has the primary responsibility to
furnish, install, maintain, test, and service the PERS
equipment, as required, to keep it fully operational. The
provider shall replace or repair the PERS device within 24
hours of the individual's notification of a malfunction of the
console unit, activating devices, or medication monitoring
unit and shall provide temporary equipment while the
original equipment is being repaired;

5. The PERS provider must properly install all PERS
equipment into a PERS individual's functioning telephone
line within seven days of the request unless there is
appropriate documentation of why this timeframe cannot be
met. The PERS provider must furnish all supplies necessary
to ensure that the system is installed and working properly.
The PERS provider must test the PERS device monthly, or
more frequently if needed, to ensure that the device is fully
operational,

6. The PERS installation shall include local seize line
circuitry, which guarantees that the unit will have priority
over the telephone connected to the console unit should the
telephone be off the hook or in use when the unit is
activated;

7. A PERS provider must maintain a data record for each
PERS individual at no additional cost to DMAS or the
individual. The record must document all of the following:

a. Delivery date and installation date of the PERS;

b. Individual/caregiver signature verifying receipt of the
PERS device;

c. Verification by a test that the PERS device is
operational, monthly or more frequently as needed,;

d. Updated and current individual responder and contact
information, as provided by the individual or the
individual's caregiver; and

e. A case log documenting the individual's utilization of
the system, all contacts, and all communications with the
individual, caregiver, and responders;

8. The PERS provider must have backup monitoring
capacity in case the primary system cannot handle
incoming emergency signals;

9. All PERS equipment must be approved by the Federal
Communications Commission and meet the Underwriters'
Laboratories, Inc. (UL) Safety Standard Number 1635 for
digital alarm communicator system units and Safety
Standard Number 1637 for home health care signaling
equipment. The UL listing mark on the equipment will be
accepted as evidence of the equipment's compliance with
such standard. The PERS device must be automatically
reset by the response center after each activation, ensuring
that subsequent signals can be transmitted without requiring
a manual reset by the individual;

10. A PERS provider must furnish education, data, and
ongoing assistance to DMAS and the designated
preauthorization contractor to familiarize staff with the
services, allow for ongoing evaluation and refinement of the
program, and instruct the individual, caregiver, and
responders in the use of the PERS services;

11. The emergency response activator must be activated
either by breath, by touch, or by some other means, and
must be usable by individuals who are visually or hearing
impaired or physically disabled. The emergency response
communicator must be capable of operating without
external power during a power failure at the individual's
home for a minimum period of 24 hours and automatically
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transmit a low battery alert signal to the response center if
the backup battery is low. The emergency response console
unit must also be able to self-disconnect and redial the
backup monitoring site without the individual resetting the
system in the event it cannot get its signal accepted at the
response center;

12. PERS providers must be capable of continuously
monitoring and responding to emergencies under all
conditions, including power failures and mechanical
malfunctions. It is the PERS provider's responsibility to
ensure that the monitoring agency and the monitoring
agency's equipment meets the following requirements. The
PERS provider must be capable of simultaneously
responding to multiple signals for help from individuals’
PERS equipment. The PERS provider's equipment must
include the following:

a. A primary receiver and a backup receiver, which must
be independent and interchangeable;

b. A backup information retrieval system;

c. A clock printer, which must print out the time and date
of the emergency signal, the PERS individual's
identification code, and the emergency code that
indicates whether the signal is active, passive, or a
responder test;

d. A backup power supply;
e. A separate telephone service;

f. A toll-free number to be used by the PERS equipment
in order to contact the primary or backup response
center; and

g. A telephone line monitor, which must give visual and
audible signals when the incoming telephone line is
disconnected for more than 10 seconds;

13. The PERS provider must maintain detailed technical
and operation manuals that describe PERS elements,
including the installation, functioning, and testing of PERS
equipment;  emergency response  protocols; and
recordkeeping and reporting procedures;

14. The PERS provider shall document and furnish within
30 days of the action taken a written report for each
emergency signal that results in action being taken on
behalf of the individual. This excludes test signals or
activations made in error. This written report shall be
furnished to the personal care provider, the respite care
provider, the CD services facilitation provider, or in cases
where the individual only receives ADHC services, to the
ADHC provider;

15. The PERS provider is prohibited from performing any
type of direct marketing activities to Medicaid individuals;
and

16. The PERS provider must obtain and keep on file a copy
of the most recently completed Patient Information form
(DMAS-122). Until the PERS provider obtains a copy of the
DMAS-122 form, the PERS provider must clearly document
efforts to obtain the completed DMAS-122 form from the

12 VAC
personal care and respite services.

personal care provider, respite care provider, the CD
services facilitation provider, or the ADHC provider.

30-120-980. Consumer-directed services:

A. Service description.

1. Consumer-directed personal care services and respite
care services are comprised of hands-on care of either a
supportive or health-related nature and may include, but are
not limited to, assistance with activities of daily living,
access to the community, monitoring of self-administration
of medications or other medical needs, monitoring health
status and physical condition, and personal care services
provided in a work environment. Where the individual
requires assistance with activities of daily living, and where
specified in the plan of care, such supportive services may
include assistance with instrumental activities of daily living.
This service does not include skilled nursing services with
the exception of skilled nursing tasks (e.g., catheterization)
that may be delegated pursuant to 18 VAC 90-20-420
through 18 VAC 90-20-460.

2. Consumer-directed respite services are specifically
designed to provide temporary, periodic, or routine relief to
the unpaid [ —tive-in; ] primary caregiver of an individual.
This service may be provided in the individual’s home or
other community settings.

3. DMAS shall either provide for fiscal agent services or
contract for the services of a fiscal agent for consumer-
directed services. The fiscal agent will be reimbursed by
DMAS (if the service is contracted) to perform certain tasks
as an agent for the individual/employer who is receiving
consumer-directed services. The fiscal agent will handle
responsibilities for the individual for employment taxes. The
fiscal agent will seek and obtain all necessary
authorizations and approvals of the Internal Revenue
Services in order to fulfill all of these duties.

4. Individuals choosing consumer-directed services must
receive support from a CD services facilitator. This is not a
separate waiver service, but is required in conjunction with
consumer-directed services. The CD services facilitator is
responsible for assessing the individual's particular needs
for a requested CD service, assisting in the development of
the plan of care, providing training to the individual and
family/caregiver on his responsibilities as an employer, and
providing ongoing support of the consumer-directed
services. The CD services facilitator cannot be the
individual, direct service provider, spouse, or parent of the
individual who is a minor child, or a family/caregiver
employing the aide.

B. Criteria.

1. In order to qualify for consumer-directed personal care
services, the individual must demonstrate a need for
personal care services as defined in 12 VAC 30-120-900.

2. Consumer-directed respite services may only be offered
to individuals who have an unpaid primary caregiver [ living
in—the—heme] who requires temporary relief to avoid
institutionalization of the individual. Respite services are
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designed to focus on the need of the unpaid primary 120-930, the CD services facilitator must meet the following
caregiver for temporary relief and to help prevent the qualifications:

breakdown of the unpaid primary caregiver due to the
physical burden and emotional stress of providing
continuous support and care to the individual.

3. DMAS will also pay, consistent with the approved plan of
care, for personal care that the personal care aide provides
to the enrolled individual to assist him at work or
postsecondary school. DMAS will not duplicate services that
are required as a reasonable accommodation as a part of
the Americans with Disabilities Act (ADA) (42 USC
88 12131 through 12165) or the Rehabilitation Act of 1973.

a. DMAS or the designated preauthorization contractor
will review the individual's needs and the complexity of
the disability, as applicable, when determining the
services that will be provided to him in the workplace or
postsecondary school or both.

b. DMAS will not pay for the personal care aide to assist
the enrolled individual with any functions related to the
individual completing his job or postsecondary school
functions or for supervision time during work or school or
both.

4. Individuals who are eligible for consumer-directed
services must have, or have a family/caregiver who has, the
capability to hire and train their own personal care aides
and supervise the aide’s performance. If an individual is
unable to direct his own care or is under 18 years of age, a
family/caregiver may serve as the employer on behalf of the
individual.

5. The individual, or if the individual is unable, a
family/caregiver, shall be the employer of consumer-
directed services and, therefore, shall be responsible for
hiring, training, supervising, and firing personal care aides.
Specific employer duties include checking references of
personal care aides, determining that personal care aides
meet basic qualifications, and maintaining copies of
timesheets to have available for review by the CD services
facilitator and the fiscal agent on a consistent and timely
basis. The individual or family/caregiver must have a
backup plan for the provision of services in case the aide
does not show up for work as expected or terminates
employment without prior notice.

C. Service units and limitations.

1. The unit of services for consumer-directed respite
services is one hour. Consumer-directed respite services
are limited to a maximum of 720 hours per calendar year.
Individuals who receive consumer-directed respite services,
agency-directed respite services and/or facility-based
respite services may not receive more than 720 hours
combined, regardless of service delivery method.

2. The unit of service for consumer-directed personal care
services is one hour.

D. Provider qualifications. In addition to meeting the general
conditions and requirements for home and community-based
services participating providers as specified in 12 VAC 30-

1. To be enrolled as a Medicaid CD services facilitator and
maintain provider status, the CD services facilitator shall
have sufficient resources to perform the required activities.
In addition, the CD services facilitator must have the ability
to maintain and retain business and professional records
sufficient to fully and accurately document the nature,
scope, and details of the services provided.

2. It is preferred that the CD services facilitator possess, at
a minimum, an undergraduate degree in a human services
field or be a registered nurse currently licensed to practice
in the Commonwealth. In addition, it is preferable that the
CD services facilitator have at least two years of satisfactory
experience in a human services field working with
individuals who are disabled or elderly. The CD services
facilitator must possess a combination of work experience
and relevant education that indicates possession of the
following knowledge, skills, and abilities. Such knowledge,
skills and abilities must be documented on the CD services
facilitator's  application form, found in supporting
documentation, or be observed during a job interview.
Observations during the interview must be documented.
The knowledge, skills, and abilities include:

a. Knowledge of:

(1) Types of functional limitations and health problems
that may occur in individuals who are elderly or
individuals with disabilities, as well as strategies to
reduce limitations and health problems;

(2) Physical care that may be required by individuals
who are elderly or individuals with disabilities, such as
transferring, bathing techniques, bowel and bladder
care, and the approximate time those activities
normally take;

(3) Equipment and environmental modifications that
may be required by individuals who are elderly or
individuals with disabilities that reduce the need for
human help and improve safety;

(4) Various long-term care program requirements,
including nursing facility and assisted living facility
placement criteria, Medicaid waiver services, and other
federal, state, and local resources that provide personal
care and respite services;

(5) Elderly or Disabled with Consumer-Direction Waiver
requirements, as well as the administrative duties for
which the services facilitator will be responsible;

(6) How to conduct assessments (including
environmental, psychosocial, health, and functional
factors) and their uses in services planning;

(7) Interviewing techniques;

(8) The individual's right to make decisions about,
direct the provisions of, and control his consumer-
directed services, including hiring, training, managing,
approving time sheets, and firing an aide;

Volume 22, Issue 10

Monday, January 23, 2006

1653



Final Regulations

(9) The principles of human behavior and interpersonal
relationships; and

(10) General principles of record documentation.
b. Skills in:

(1) Negotiating with individuals, family/caregivers and
service providers;

(2) Assessing, supporting, observing, recording, and
reporting behaviors;

(3) Identifying, developing, or providing services to
individuals who are elderly or individuals with
disabilities; and

(4) ldentifying services within the established services
system to meet the individual's needs.

c. Abilities to:

(1) Report findings of the assessment or onsite visit,
either in writing or an alternative format for individuals
who have visual impairments;

(2) Demonstrate a positive regard for individuals and
their families;

(3) Be persistent and remain objective;

(4) Work independently, performing position duties
under general supervision;

(5) Communicate effectively, orally and in writing; and

(6) Develop a rapport and communicate with individuals
from diverse cultural backgrounds.

3. If the CD services facilitator is not a registered nurse, the
CD services facilitator must inform the individual's primary
health care provider that services are being provided and
request consultation as needed.

4. Initiation of services and service monitoring.

a. For consumer-directed services, the CD services
facilitator must make an initial comprehensive home visit
to collaborate with the individual and family/caregiver to
identify the needs, assist in the development of the plan
of care with the individual or family/caregiver, and provide
employee management training within seven days of the
initial visit. The initial comprehensive home visit is done
only once per provider upon the individual’s entry into CD
services. If the individual changes CD services facilitator,
the new CD services facilitator must complete a
reassessment visit in lieu of a comprehensive visit.

b. After the initial visit, the CD services facilitator will
continue to monitor the plan of care on an as-needed
basis, but in no event less frequently than quarterly for
personal care. The CD services facilitator will review the
utilization of consumer-directed respite services, either
every six months or upon the use of 300 respite services
hours, whichever comes first.

c. A CD services facilitator must conduct face-to-face
meetings with the individual or family/caregiver at least
every six months for respite services and quarterly for

personal care to ensure appropriateness of any
consumer-directed services received by the individual.

5. During visits with the individual, the CD services facilitator
must observe, evaluate, and consult with the individual or
family/caregiver, and document the adequacy and
appropriateness of consumer-directed services with regard
to the individual’s current functioning and cognitive status
and medical and social needs. The CD services facilitator’s
written summary of the visit must include, but is not
necessarily limited to:

a. A discussion with the individual or family/caregiver
concerning whether the service is adequate to meet the
individual's needs;

b. Any suspected abuse, neglect, or exploitation and who
it was reported to;

c. Any special tasks performed by the aide and the aide’s
qualifications to perform these tasks;

d. The individual’'s or family/caregiver’s satisfaction with
the service;

e. Any hospitalization or change in medical condition,
functioning, or cognitive status; and

f. The presence or absence of the aide in the home
during the CD services facilitator’s visit.

6. The CD services facilitator must be available to the
individual or family/caregiver by telephone.

7. The CD services facilitator must request a criminal record
check and a sex offender record check pertaining to the
aide on behalf of the individual and report findings of these
records checks to the individual or the family/caregiver and
the program’s fiscal agent. If the individual is a minor, the
aide must also be screened through the DSS Child
Protective Services Central Registry. The criminal record
check and DSS Child Protective Services Registry finding
must be requested by the CD services facilitator prior to
beginning CD services. Aides will not be reimbursed for
services provided to the individual effective on the date that
the criminal record check confirms an aide has been found
to have been convicted of a crime as described in § [ 37/2-
416 32.1-162.9:1 ] of the Code of Virginia or if the aide has
a confirmed record on the DSS Child Protective Services
Central Registry.

8. The CD services facilitator shall review copies of
timesheets during the face-to-face visits to ensure that the
number of plan of care-approved hours are being provided
and are not exceeded. If discrepancies are identified, the
CD services facilitator must discuss these with the individual
or family/caregiver to resolve discrepancies and must notify
the fiscal agent.

9. The CD services facilitator must maintain records of each
individual. At a minimum these records must contain:

a. Results of the initial comprehensive home visit
completed prior to or on the date services are initiated
and subsequent reassessments and changes to the
supporting documentation;
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b. The personal care plan of care goals, objectives, and
activities must be reviewed by the provider quarterly,
annually, and more often as needed, and modified as
appropriate. Respite plan of care goals, objectives, and
activities must be reviewed by the provider annually and
every six months or when 300 service hours have been
used. For the annual review and in cases where the plan
of care is modified, the plan of care must be reviewed
with the individual;

c. CD services facilitator's dated notes documenting any
contacts with the individual or family/caregiver and visits
to the individual’'s home;

d. All correspondence to and from the individual, the
designated preauthorization contractor, and DMAS;

e. Records of contacts made with the individual,
family/caregiver, physicians, formal and informal service
providers, and all professionals concerning the individual;

f. All training provided to the aides on behalf of the
individual or family/caregiver;

g. All employee management training provided to the
individual or family/caregiver, including the individual's or
family/caregiver’s receipt of training on their responsibility
for the accuracy of the aide’s timesheets;

h. All documents signed by the individual or the
individual’'s family/caregiver that acknowledge the
responsibilities as the employer; and

i. All copies of the completed Uniform Assessment
Instrument (UAI), the Medicaid Funded Long-Term Care
Service Authorization Form (DMAS-96), the Screening
Team Plan of Care form (DMAS-97), all Consumer-
Directed Personal Assistance Plans of Care forms
(DMAS-97B), all Patient Information Forms (DMAS-122),
the DMAS-95 Addendum, the Outline and Checklist for
Consumer-Directed Recipient Comprehensive Training,
and the Services Agreement Between the Consumer and
the Services Facilitator.

10. For consumer-directed personal care and consumer-
directed respite services, individuals or family/caregivers will
hire their own personal care aides and manage and
supervise their performance. The aide must meet the
following requirements:

a. Be 18 years of age or older;

b. Have the required skills to perform consumer-directed
services as specified in the individual's supporting
documentation;

c. Be able to read and write in English to the degree
necessary to perform the tasks expected;

d. Possess basic math, reading, and writing skills;
e. Possess a valid Social Security number;

f. Submit to a criminal records check and, if the individual
is a minor, consent to a search of the DSS Child
Protective Services Central Registry. The aide will not be
compensated for services provided to the individual if

either of these records checks verifies the aide has been
convicted of crimes described in §[3%2-416 32.1-
162.9:1] of the Code of Virginia or if the aide has a
founded complaint confirmed by the DSS Child Protective
Services Central Registry;

g. Be willing to attend training at the individual's or
family/caregiver’s request;

h. Understand and agree to comply with the DMAS
Elderly or Disabled with Consumer Direction Waiver
requirements; and

i. Receive periodic tuberculosis (TB) screening [

; cal e ).
11. Aides may not be the parents of [ individuals—who-are
minors—or-the-individuals’spouses minor children who are
receiving waiver services or the spouse of the indiviudals
who are receiving waiver services ] or the family/caregivers
that are directing the individual's care. Payment may not be
made for services furnished by other family/caregivers living
under the same roof as the individual being served unless
there is objective written documentation as to why there are
no other providers available to provide the care.

12. Family/caregivers who are reimbursed to provide
consumer-directed services must meet the aide
qualifications.

13. If the individual is consistently unable to hire and retain
the employment of a personal care aide to provide
consumer-directed personal care or respite services, the
CD services facilitator will make arrangements to have the
services transferred to an agency-directed services provider
of the individual's choice or to discuss with the individual or
family/caregiver other service options.

14. The CD services facilitator is required to submit to
DMAS biannually, for every individual, an individual
progress report, the most recently updated UAI, and any
monthly visit/progress reports. This information is used to
assess the individual’'s ongoing need for Medicaid-funded
long-term care and appropriateness and adequacy of
services rendered.

D. Individual responsibilities.

1. The individual must be authorized for consumer-directed
services and successfully complete management training
performed by the CD services facilitator before the
individual can hire a personal care aide for Medicaid
reimbursement. Individuals who are eligible for consumer-
directed services must have the capability to hire and train
their own personal care aides and supervise aides'
performance. Individuals with cognitive impairments who
are unable to manage their own care may have a
family/caregiver serve as the employer on behalf of the
individual.

2. Individuals will acknowledge that they will not knowingly
continue to accept consumer-directed personal care
services when the service is no longer appropriate or
necessary for their care needs and will inform the services
facilitator. If consumer-directed services continue after
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services have been terminated by DMAS or the designated
preauthorization contractor, the individual will be held liable
for employee compensation.

NOTICE: The forms used in administering 12 VAC 30-120,
Waivered Services, are listed below. Any amended or added
forms are reflected in the listing and are published following
the listing.

FORMS
Virginia Uniform Assessment Instrument (UAI) (1994).
Consent to Exchange Information, DMAS-20 (rev. 4/03).

Provider Aide/LPN Record Personal/Respite Care, DMAS-90
(rev. 12/02).

LPN Skilled Respite Record, DMAS-90A (eff. 7/05).

Personal Assistant/Companion Timesheet, DMAS-91 (rev.
8/03).

Questionnaire to Assess an Applicant's Ability to
Independently Manage Personal Attendant Services in the
CD-PAS Waiver or DD Waiver, DMAS-95 Addendum (eff.
8/00).

Medicaid Funded Long-Term Care Service Authorization
Form, DMAS-96 (rev. 3/03).

Screening Team Plan of Care for Medicaid-Funded Long
Term Care, DMAS-97 (rev. 12/02).

Provider Agency Plan of Care, DMAS-97A (rev. 9/02).

Consumer Directed Services Plan of Care, DMAS-97B (rev.
1/98).

Community-Based Care Recipient Assessment Report,
DMAS-99 (rev. 4/03).

Consumer-Directed Personal Attendant Services Recipient
Assessment Report, DMAS-99B (rev. 8/03).

MI/MR Level | Supplement for EDCD Waiver Applicants,
DMAS-101A (rev. 10/04).

Assessment of Active Treatment Needs for Individuals with
MI, MR, or RC Who Request Services under the Elder or
Disabled with Consumer-Direction Waivers, DMAS-101B (rev.
10/04).

AIDS Waiver Evaluation Form for Enteral Nutrition, DMAS-116
(6/03).

Patient Information Form, DMAS-122 (rev. 12/98).

Technology Assisted Waiver/EPSDT Nursing Services
Provider Skills Checklist for Individuals Caring for
Tracheostomized and/or 